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ENVIRONMENT  AND  NATURAL  RESOURCES 
DIVISION  OF  THE  DEPARTMENT  OF  JUSTICE 


WEDNESDAY,  MAY  10,  1995 

House  of  Representatives, 
Subcommittee  on  the  Constitution, 

Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  10:07  a.m.,  in  room 
2237,  Rayburn  House  Office  Building,  Hon.  Charles  T.  Canady 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  Charles  T.  Canady,  Henry  J.  Hyde,  Mi- 
chael Patrick  Flanagan,  F.  James  Sensenbrenner,  Jr.,  Bob 
Goodlatte,  Patricia  Schroeder,  Jose  E.  Serrano,  John  Conyers,  Jr., 
and  Barney  Frank. 

Also  present:  Kathrjm  A.  Hazeem,  chief  counsel;  Keri  D.  Har- 
rison, assistant  counsel;  Jacquelene  McKee,  paralegal;  Jennifer 
Welch,  staff  assistant;  and  Robert  Raben,  minority  counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  CANADY 

Mr.  Canady.  The  subcommittee  will  come  to  order. 

I'm  pleased  to  hold  this  oversight  hearing  on  the  Environment 
and  Natural  Resources  Division  of  the  Department  of  Justice.  The 
Environment  and  Natural  Resources  Division  was  created  in  1909 
as  the  Public  Lands  Division.  For  the  first  50  years  of  its  existence, 
the  Division  focused  primarily  on  Federal  land,  water,  and  Indian 
disputes.  The  Division's  responsibilities  have  continued  to  expand 
and  now  litigation  concerning  wildlife  protection,  the  cleanup  of 
hazardous  waste  sites,  the  acquisition  of  private  property  for  Fed- 
eral use,  civil  and  criminal  enforcement  of  environmental  regula- 
tions, and  defense  of  challenges  to  Government  environmental  pro- 
grams and  activities.  To  carry  out  these  responsibilities,  the  Divi- 
sion employs  728  people  who  are  organized  into  nine  litigating  sec- 
tions and  an  executive  office. 

This  is  a  new  area  of  oversight  responsibility  for  the  Subcommit- 
tee on  the  Constitution,  and  the  staff  of  the  Department  of  Justice 
has  been  very  helpful  to  the  subcommittee.  I  want  to  thank  both 
the  Environment  and  Natural  Resources  Division  and  the  Office  of 
Legislative  Affairs  for  providing  us  with  a  great  deal  of  information 
in  a  timely  fashion.  We  very  much  appreciate  the  cooperation. 

Mr.  Frank. 

Mr.  Frank.  I  have  no  statement. 

Mr.  Hyde.  I  have  no  statement,  Mr.  Chairman. 

Mr.  Flanagan.  I  have  no  statement. 

Mrs.  Schroeder.  I  have  no  statement,  either. 

(1) 


Mr.  Canady.  Oh,  I'm  sorry. 

Mrs.  SCHROEDER.  That's  OK. 

Mr.  Canady.  Well,  we  have  one  witness  with  us  today,  and  I'm 
very  pleased  that  you're  here.  Lois  Schiffer  is  testifying  before  us 
this  morning.  Ms.  Schiffer  is  the  Assistant  Attorney  General  in 
charge  of  the  Environment  and  Natural  Resources  Division  at  the 
Department  of  Justice.  Before  she  was  appointed  Assistant  Attor- 
ney General,  Ms.  Schiffer  had  prior  experience  both  in  the  private 
practice  of  environmental  law  and  at  the  Department  of  Justice. 
Most  recently  she  was  in  private  practice  at  the  law  firm  of  Mispon 
&  Wald  in  Washington,  DC.  And  from  1978  to  1984,  she  served  as 
Special  Litigation  Counsel  and  Chief  of  the  General  Litigation  Sec- 
tion of  the  Environment  and  Natural  Resources  Division  of  the  De- 
partment of  Justice. 

Ms.  Schiffer,  we  welcome  you  before  the  subcommittee.  I  look  for- 
ward to  hearing  your  testimony.  And,  without  objection,  the  en- 
tirety of  your  prepared  statement  will  be  placed  in  the  record. 
Thank  you. 

STATEMENT  OF  LOIS  J.  SCHIFFER,  ASSISTANT  ATTORNEY 
GENERAL,  ENVIRONMENT  AND  NATURAL  RESOURCES  DIVI- 
SION, DEPARTMENT  OF  JUSTICE 

Ms.  Schiffer.  Thank  you,  Mr.  Chairman.  I'm  pleased  to  be 
here — and  members  of  the  subcommittee,  I'm  pleased  to  be  here. 
And  I'd  like  to  say  at  the  outset  that  I  appreciate  your  remarks 
about  the  Division's  cooperation.  I  would  like  to  say  that  we've  en- 
joyed particularly  good  cooperation  with  Keri  Harrison,  your 
staffperson.  You  have  a  good  staffperson  in  her. 

Mr.  Canady.  Thank  you. 

Ms.  Schiffer.  And  I  hope  we  can  continue  to  have  such  a  good 
working  relationship. 

Since  this  my  first  meeting  with  the  subcommittee,  I  would  like 
to  make  a  short  opening  statement  and  I'd  like  to  outline  the  sub- 
ject areas  for  which  the  Division  is  responsible,  describe  how  the 
Division  is  working  cooperatively  with  client  agencies,  U.S.  attor- 
neys' offices.  States,  and  other  affected  groups,  and  describe  a  few 
of  our  recent  successes  that  exemplify  that  cooperation. 

At  the  outset,  I  want  to  stress  two  points.  The  first  is  that  the 
Division  is  the  lawyer  in  court  for  other  Federal  agencies.  In  each 
case,  we  have  had  a  request  from  another  Federal  agency  to  bring 
an  action  on  its  behalf  or  to  defend  it  in  a  suit  against  it.  While 
our  client  is,  in  fact,  the  United  States,  in  each  case  we  have  one 
or  more  client  agencies  with  which  we  work  closely. 

The  second  point  is  that  the  Division  is  comprised  of  talented, 
hardworking,  dedicated  professionals,  lawyers,  paralegals,  and  sup- 
port staff.  Their  work  is  of  high  quality,  and  they  are  public  serv- 
ants in  the  best  tradition.  It  is  important  to  realize  that  they  are 
our  colleagues,  our  neighbors,  our  friends.  I  know  from  personal  ex- 
perience that  they  are  people  committed  to  their  jobs  and  to  their 
country.  I'm  honored  to  work  with  them. 

What  are  the  cases  that  we  handle?  We  represent  other  agencies 
in  a  broad  range  of  cases  arising  under  approximately  100  statutes. 
Much  of  the  Division's  work  falls  into  five  categories.  It's  really  im- 
possible to  describe  all  of  it.  I'll  focus  on  the  big  pieces  of  it:  poUu- 


tion,  cases  relate  to  public  lands  and  natural  resources,  wildlife, 
condemnation  cases,  and  cases  related  to  native  Americans. 

As  to  pollution  cases,  the  Division  handles  cases  that  arise  under 
laws  passed  by  Congress  to  protect  the  public  health  and  the  envi- 
ronment from  pollution,  but  aimed  to  assure  for  all  Americans 
clean  water,  clean  air,  clean  land.  We  bring  civil  cases  referred  to 
us  by  EPA,  the  Corps  of  Engineers,  and  other  agencies.  In  cases 
under  the  Superfund  Act,  we  have  succeeded  with  EPA  in  having 
75  percent  of  cleanups  conducted  directly  by  the  responsible  parties 
at  the  site  and  not  by  EPA.  Everyone  agrees,  especially  the  compa- 
nies, that  this  is  cheaper  and  more  efficient. 

Criminal  pollution  cases  for  serious  violations  of  these  pollution 
laws  are  brought  on  referral  from  EPA,  the  FBI,  the  Coast  Guard, 
and  other  agencies.  We  work  especially  closely  with  U.S.  attorneys' 
offices  on  these  criminal  cases. 

Our  defensive  cases  under  the  pollution  statutes  arise  when  an 
agenc^s  regulations  are  challenged  in  court  or  when  an  agency 
such  as  the  Department  of  Defense  or  the  Department  of  Energy 
fails  to  meet,  may  fail  to  meet  the  pollution  protection  standards 
that  apply  equally  to  Federal  facilities.  The  affirmative  litigation 
under  pollution  statutes  is  handled  primarily  by  two  sections,  the 
Environmental  Enforcement  Section  and  the  Environmental 
Crimes  Section.  Our  defensive  work  on  pollution  is  handled  by  the 
Environmental  Defense  Section. 

The  second  category  is  public  lands  and  natural  resources  cases. 
We  represent  agencies  responsible  for  managing  public  lands  and 
natural  resources,  including  the  Forest  Service  and  the  Depart- 
ment of  the  Interior.  In  most  of  these  cases  we  defend  challenges 
to  the  agency's  decisions  on  a  variety  of  land  issues,  including  oil 
and  gas,  mining,  grazing,  water,  use  of  national  parks,  and  imple- 
mentation of  the  National  Environmental  Policy  Act.  This  work  is 
done  primarily  by  the  general  litigation  section. 

A  third  category  of  cases  is  wildlife  and  marine  resources.  We 
primarily  represent  the  Interior  Department  and  NOAA,  which  is 
the  National  Oceanic  Atmospheric  Administration.  Our  affirmative 
cases  include  enforcement  actions  to  protect  bald  eagles  under  the 
Bald  Eagle  Protection  Act  or  to  stop  illegal  smuggling  of  parrots 
and  other  birds  which  pose  a  health  risk  to  the  American  poultry 
industry. 

Our  defensive  cases  including  defending  the  Forest  Service  in 
challenges  brought  under  the  Endangered  Species  Act  and  on  is- 
sues involving  fisheries  management  and  the  coastal  zone.  The 
Wildlife  and  Marine  Resources  Section  primarily  handles  these 
cases. 

A  fourth  category  of  cases  is  condemnation  cases.  When  Federal 
agencies  seek  to  acquire  land  for  purposes  authorized  by  Congress, 
they  first  attempt  to  negotiate  a  voluntary  purchase.  If  that  cannot 
be  achieved,  they  refer  the  matter  to  the  Division  and  we  file  a  con- 
demnation action  to  obtain  the  property  through  payment  of  fair 
market  value.  The  Division's  Land  Acquisition  Section  primarily 
handles  these  cases. 

Fifth,  the  Division  handles  cases  related  to  native  Americans.  Af- 
firmatively, our  Indian  Resources  Section  represents  the  Interior 
Department  and  other  agencies  that  carry  out  the  United  States' 


trust  responsibility  to  tribes  by  protecting  land  and  waters  and 
treaty  rights  involving  hunting  and  fishing. 

Defensively,  our  General  Litigation  Section  handles  challenges  to 
agency  actions  that  affect  native  Americans.  We  also  have  a  section 
that  handles  appeals,  one  that  works  on  legislation  and  other  mat- 
ters, and  an  Administrative  Section. 

Now  my  approach  of  corporation:  I've  stressed  the  importance  of 
the  Division  working  cooperatively  with  client  agencies,  U.S.  attor- 
neys' offices,  States  and  localities,  and  affected  parties  and  groups. 
I'm  pleased  to  say  that  we're  succeeding  in  this  approach.  With  cli- 
ent agencies,  we  emphasize  consultation  throughout  the  litigation 
process.  Further,  Division  attorneys  encourage  client  agencies  to 
consult  with  us  early  in  the  development  of  issues  that  are  likely 
to  be  the  subject  of  litigation.  This  is  just  good  lawyering.  In  this 
consultation,  we  advise  client  agencies  on  ways  to  avoid  litigation 
when  possible,  to  justify  their  decisions,  and  to  harmonize  the  posi- 
tions of  two  or  more  agencies  within  the  legal  framework  of  appli- 
cable statutes  and  litigation. 

With  the  U.S.  attorneys'  offices,  our  partnership  with  the  94  U.S. 
attorneys'  offices  throughout  the  country  is  vital.  We  cooperate 
with  U.S.  attorneys  in  a  variety  of  ways  from  consultation  to  pro- 
viding expertise,  to  working  jointly  on  cases.  In  order  to  encourage 
assistant  U.S.  attorneys  to  work  on  our  cases,  we  have  conducted 
several  training  programs  in  the  civil  and  criminal  areas  the  Divi- 
sion works  in. 

Also,  for  environmental  crimes,  we  have  issued  a  new  blue  sheet 
modifying  the  U.S.  Attorneys  Manual  to  foster  a  more  cooperative 
relationship  between  our  crime  section  and  U.S.  attorneys.  We've 
received  excellent  feedback  from  the  U.S.  attorneys  and  client 
agencies  on  this  revised  blue  sheet.  U.S.  attorneys  now  more  freely 
call  on  us  to  provide  backup  expertise,  to  develop  case  strategy,  and 
to  work  on  trials  free  of  turf  fights. 

With  the  States,  the  environmental  laws  include  programs  where 
the  Federal  Government  and  States  share  enforcement  responsibil- 
ities. In  addition,  we  have  cases  in  which  States  are  coparties  of 
opposing  parties.  To  facilitate  effective  working  relationships  with 
States  and  local  governments,  I've  appointed  a  counsel  for  State 
and  local  government  affairs  who  works  with  States  and  organiza- 
tions representing  States.  In  addition,  with  EPA,  we've  established 
a  working  group  of  State  and  Federal  enforcement  officials  to  share 
common  concerns  and  promote  the  most  effective  use  of  resources. 

The  Environmental  Crime  Section  has  worked  with  U.S.  attor- 
neys' office  to  establish  law  enforcement  coordinating  committees 
which  involve  Federal,  State,  and  local  law  enforcement  in  pooling 
and  sharing  information  and  resources.  We've  also  created  with  the 
U.S.  attorneys,  something  called  natural  resource  protection  coordi- 
nating committees  to  do  similar  actions  in  the  natural  resources 
area. 

Finally,  with  affected  parties  and  interest  groups,  we've  made 
ourselves  available  to  affected  parties  and  groups  for  discussion 
about  Division  cases,  and  we  are  promoting  the  use  of  alternative 
dispute  resolution  for  handling  cases.  Last  year  we  selected  a  group 
of  cases  for  ADR  treatment  and  have  developed  a  plan  to  educate 
attorneys  about  and  promote  the  use  of  alternative  dispute  resolu- 


tion.  This  past  April  the  Attorney  General  issued  an  order  on  the 
use  of  alternative  dispute  resolution  within  the  Department  of  Jus- 
tice, and  the  second  phase  of  our  Division  effort  will  reflect  the  ap- 
proach in  that  order. 

We  also  in  most  enforcement  cases  send  a  letter  to  people  before 
we  sue  them  pursuant  to  an  Executive  order  and  offer  to  discuss 
settlement  before  we  file.  If  the  party  responds  with  a  reasonable 
offer — and  many  do — ^we  seek  to  conclude  a  pre-filing  settlement, 
and  these  pre-filing  negotiations  are  successful  in  avoiding  a  lot  of 
litigation.  Our  approach  is  cooperation  in  the  context  of  litigation 
can  result  in  streamlining  and  saving  resources. 

Now,  finally,  a  few  successes:  my  written  testimony  includes  a 
number  of  the  Division's  success  over  the  past  year,  and  in  the  in- 
terest of  time  I'm  just  going  to  mention  three  to  illustrate  the  em- 
phasis on  cooperation. 

A  recent  example  of  the  successful  resolution  of  a  major  enforce- 
ment action  occurred  in  a  case  called  United  States  v.  Eastman 
Kodak  Company.  The  settlement  of  this  case  reflects  cooperation 
with  EPA,  the  client  agency,  the  State,  and  the  company.  The  com- 
pany had  major  violations  under  RCRA,  which  is  the  hazardous 
waste  law,  and  the  Clean  Air  Act  at  its  facility  in  Rochester,  NY. 
After  extensive  negotiations  in  order  to  settle  the  case,  Kodak 
agreed  to  inspect,  repair,  and  upgrade  31  miles  of  aging  industrial 
sewers,  to  upgrade  and  obtain  a  permit  for  a  waste  water  inciner- 
ator, sludge  incinerator,  and  to  take  steps  to  characterize  hazard- 
ous waste  generated  at  the  site  and  to  reduce  emissions  to  the  en- 
vironment. The  company  agreed  to  pay  a  $5  million  civil  penalty 
and  to  make  a  $12  million  investment  in  six  supplemental  environ- 
mental projects  which  were  designed  to  prevent  and  reduce  pollu- 
tion, including  overflow,  decreasing  Kodak's  net  amount  of  contami- 
nant releases  to  the  environment  by  more  than  over  2  million 
pounds. 

A  second  big  success  case — and  I  only  have  three — is  the  United 
States  V.  William  Recht.  With  the  U.S.  attorney's  office  for  the  Mid- 
dle District  of  Florida,  near  you,  we  prosecuted  a  company  and  its 
employees  who  left  a  poison  called  toluene  in  a  dumpster  in  an 
alley  behind  the  company.  Two  9-year-old  boys  fell  into  the  dump- 
ster and  died.  The  company's  employees  were  convicted  of  two 
counts  of  illegal  treatment,  storage,  and  disposal  of  hazardous 
waste  under  RCRA  and  were  sentenced  to  27  months  in  prison. 
The  corporation  entered  a  guilty  plea  for  knowingly  endangering 
the  lives  of  others. 

The  final  case  I  want  to  mention  is  Seattle  Audubon  Society  v. 
Lyons  and  related  cases — there  were  a  number  of  them — where  we 
worked  with  several  client  agencies  to  defend  the  President's  forest 
plan  for  the  Pacific  Northwest  successfully.  The  forest  plan  was  de- 
veloped by  a  number  of  government  agencies  and  adopted  by  the 
Department  of  Agriculture's  Forest  Service  and  the  Department  of 
the  Interior's  Bureau  of  Land  management.  It  was  challenged  by 
environmental  groups  and  by  the  timber  industry.  In  close  con- 
sultation with  our  client  agencies  and  with  the  U.S.  attorney's  of- 
fice, we  filed  motions  with  several  Federal  courts  to  ensure  that  is- 
sues were  focused  in  one  court. 
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On  December  21,  that  court  upheld  the  forest  plan,  which  strikes 
a  balance  among  the  many  divergent  interests  and  the  many  dif- 
ferent laws  governing  the  decisions  there.  As  a  result,  the  court 
lifted  injunctions  which  had  been  in  place  since  1991  that  had  pro- 
hibited the  harvesting  of  timber  in  the  Pacific  Northwest. 

I  thank  you  for  your  time  and  attention  to  my  oral  statement, 
and  I  would  be  very  pleased  to  answer  your  questions. 

[The  prepared  statement  of  Ms.  SchifTer  follows:] 

Prepared  Statement  of  Lois  J.  Schiffer,  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division,  Department  of  Justice 

/.  Introduction 

Mr.  Chairman,  I  am  pleased  to  have  this  opportunity  to  meet  with  you  and  the 
Subcommittee  today  to  discuss  the  work  of  the  Environment  and  Natural  Resources 
division. 

The  Division  is  responsible  for  representing  federal  agencies  in  environmental  and 
natural  resources  litigation  before  federal  and  state  courts.  Together  with  our  col- 
leagues in  the  94  U.S.  Attorneys  Offices,  we  work  closely  with  our  client  agencies 
to  enforce  and  defend  the  nation's  environment  and  natural  resources  laws. 

The  Environment  and  Natural  Resources  Division,  formerly  known  as  the  Land 
and  Natural  Resources  Division,  was  created  in  1909.  The  Division's  areas  of  re- 
sponsibility have  expanded  significantly  since  its  inception.  From  the  outset,  the  Di- 
vision has  represented  federal  agencies  in  matters  related  to  federal  lands,  water 
issues,  and  Indian  disputes.  Over  time,  our  responsibilities  have  grown  to  include 
both  defensive  and  affirmative  litigation  concerning  the  protection  and  use  of  the 
nation's  natural  resources  and  public  lands;  wildlife  protection;  Indian  rights  and 
claims;  cleanup  of  hazardous  waste  sites;  the  acquisition  of  private  property  for  fed- 
eral use;  and  defense  of  environmental  challenges  to  government  programs  and  ac- 
tivities. 

Our  goal  is  to  represent  the  interests  of  the  United  States  fairly  and  efficiently. 
To  succeed  in  this  mission,  we  work  in  close  cooperation  with  a  wide  variety  of  indi- 
viduals and  groups,  including  our  client  agencies,  the  U.S.  Attorneys  Offices,  local 
and  state  governments,  the  business  community,  the  environmental  community,  and 
the  general  public. 

Approximately  two-thirds  ($58.2  million  in  FY  95)  of  the  Division's  budget  is  ap- 
propriated as  part  of  the  Department's  budget.  The  other  one-third  of  our  funding 
is  provided  by  the  Environmental  Protection  Agency  ($32.3  million)  to  enforce  the 
Comprehensive  Environmental  Response,  Compensation  and  Liability  Act  (CERCLA 
or  Superfiind)  and  return  money  to  the  Superfund. 

I  would  like  to  emphasize  at  the  outset  that  one  of  the  most  important  resources 
of  the  Division  is  its  career  staff.  These  highly  capable  and  professional  public  serv- 
ants do  an  outstanding  job  and  deserve  the  highest  praise.  Their  fine  work  helps 
to  ensure  continued  protection  of  our  environment  and  natural  resources,  and  they 
provide  consistency  in  the  enforcement  of  the  law  from  Administration  to  Adminis- 
tration. 

A.  sections  in  the  division 

The  Environment  and  Natural  Resources  Division  is  divided  into  ten  sections, 
each  with  its  own  responsibilities  and  areas  of  expertise.  The  range  of  the  sections' 
work  reflects  the  diversity  of  our  client  agencies  and  the  federal  environmental  and 
natural  resources  laws: 

The  Environmental  Defense  Section  defends  rulemakings  and  other  adminis- 
trative actions  of  EPA  and  other  agencies  to  control  pollution  and  to  abate  envi- 
ronmental threats  and  hazards.  It  edso  defends  agencies  in  litigation  under  the 
pollution  control  laws. 

The  Environmental  Enforcement  Section  handles  most  of  our  affirmative  civil 
litigation  on  behalf  of  EPA,  claims  for  damages  to  our  natural  resources,  and 
claims  for  contribution  against  private  parties  for  contamination  of  public  lands. 
The  Environmental  Crimes  Section  evaluates,  investigates,  supervises,  pros- 
ecutes, and  monitors  criminal  cases  related  to  the  control  and  abatement  of  i>ol- 
lution. 

The  Wildlife  and  Mairine  Resources  Section  prosecutes  and  defends  criminal 
and  civil  cases  arising  under  the  federal  fish  and  wildlife  laws. 


The  General  Litigation  Section  defends  agencies  sued  under  land  manage- 
ment and  land  use  statutes  and  under  the  National  Environmental  Policy  Act 
(NEPA).  It  also  litigates  claims  filed  by  Indian  tribes  against  the  government 
and  defends  against  takings  claims  in  the  Court  of  Federal  Claims. 

The  Indian  Resources  Section  handles  litigation  on  behalf  of  Indians.  This  Uti- 
gation  includes  the  defense  of  Indian  interests  as  well  as  litigation  brought  on 
behalf  of  Indian  tribes  pursuant  to  the  United  States'  trust  responsibility. 

The  Land  Acquisition  Section  handles  the  acquisition  of  property  by  the  Unit- 
ed States  for  congressionally  authorized  purposes. 

The  Appellate  Section  handles  appeals  in  cases  originating  in  the  litigating 
sections,  and  it  assists  the  SoUcitor  General  when  the  Division's  cases  reach  the 
United  States  Supreme  Court. 

The  PoUcy,  legislation,  and  Special  Litigation  Section  provides  assistance  to 
the  Assistant  Attorney  General,  has  responsibility  for  correspondence  and  Free- 
dom of  Information  Act  matters,  and  serves  as  the  Division's  ethics  advisor.  The 
section  also  coordinates  the  Division's  legislative  and  international  work. 

The  Executive  Office  provides  administrative  and  other  support  services  for 
the  Division. 

B.  THE  division's  CLIENTS 

The  cases  litigated  by  the  Division  are  referred  by  other  federal  agencies,  either 
when  they  request  that  the  Division  file  an  action  or  when  they  have  been  sued. 
The  Division's  major  clients  include  EPA  and  the  Departments  of  the  Interior,  Agri- 
cvilture.  Commerce,  Transportation,  Defense,  and  Energy. 

//.  The  Work  of  the  Environment  and  Natural  Resources  Division 

A.  POLLUTION  CASES 

A  significant  portion  of  the  Division's  work  involves  litigation  under  statutes  gov- 
erning pollution  control  and  environmental  protection.  This  work  includes  defending 
actions  that  have  been  brought  against  federal  agencies;  initiating  civil  enforcement 
actions  to  assess  Uabihty,  prevent  pollution,  and  ensure  cleanup;  and  prosecuting 
those  who  violate  criminal  laws  intended  to  prevent  pollution. 

1.  Civil  defensive  cases 

The  Division  defends  suits  against  federal  facilities  for  alleged  violations  of  state 
or  federal  law.  Federal  agencies  generally  are  required  to  adhere  to  the  environ- 
mental laws  to  the  same  degree  as  private  parties,  and  agency  violations  of  the  pol- 
lution laws  are,  for  the  most  part,  handled  in  administrative  proceedings.  When 
suits  alleging  such  violations  are  brought  against  an  agency  in  federal  court,  how- 
ever, the  Division  serves  as  the  agency's  counsel.  Hundreds  of  millions  of  taxpayer 
dollars  can  be  at  stake  in  these  proceedings. 

One  recent  notable  success.  United  States  v.  Vertac,  et  al.  (E.D.  Ark.),  involved 
a  multi-million  dollar  claim  against  the  United  States  based  on  the  government's 
defense-production  role  during  wartime.  The  case  involved  a  group  of  pesticide  man- 
ufacturers and  their  subsidiaries  who  were  potentially  responsible  parties  in  a 
Superfund  action.  They  filed  counterclaims  against  the  United  States,  alleging  that 
the  government  should  pay  between  $35  million  and  $70  million  of  the  cleanup  costs 
because  dioxin  contamination  occurred  at  the  site  as  a  result  of  the  production  of 
"Agent  Orange"  for  the  United  States  for  use  in  the  Vietnam  War.  The  United 
States  successfully  argued  that  the  government's  defense  procurement  activities  did 
not  make  the  United  States  liable  as  an  "operator"  under  CERCLA.  The  coiirt's  rul- 
ing obviated  the  need  for  a  lengthy  and  resource-intensive  trial. 

The  Division's  civil  defense  docket  also  includes  challenges  to  agency  regulations. 
For  example,  in  Horsehead  Resource  Development  Co.  v.  EPA  (D.C.  Cir.),  environ- 
mental groups,  regulated  industries,  and  the  waste  treatment  industry  sought  judi- 
cial review  of  an  EPA  regulation  under  the  Resource  Conservation  and  Recovery  Act 
(RCRA).  The  regulation  established  controls  on  air  emissions  from  boilers  and  in- 
dustrial furnaces  that  bum  hazardous  waste  either  as  fuel  or  as  part  of  their  raw 
material  feedstock.  With  one  minor  exception,  the  covu-t  upheld  EPA's  regulation  as 
a  reasonable  exercise  of  the  Agenc/s  authority  under  the  statute. 

2.  Civil  enforcement  actions 

Our  enforcement  efforts  are  aimed  at  addressing  serious  threats  to  human  health 
and  the  environment.  An  important  Division  goal  in  both  civil  and  criminal  cases 
is  to  "level  the  plajdng  field"  so  that  those  who  adhere  to  the  law  are  not  left  at 
a  competitive  disadvantage  because  of  their  compliance. 
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Upon  referral  from  a  client  agency,  the  Division  is  authorized  to  bring  enforce- 
ment actions  under  a  variety  of  statutes,  including  the  Clean  Air  Act,  the  Clean 
Water  Act,  CERCLA,  RCRA,  the  Rivers  and  Harbors  Act  of  1899,  the  Toxic  Sub- 
stances Control  Act,  the  Federal  Insecticide,  Fungicide  and  Rodenticide  Act,  and  the 
Safe  Drinking  Water  Act.  As  a  plaintiff,  the  United  States  generally  can  obtain  both 
emergency  and  permanent  injunctive  reUef,  penalties,  and  damages. 

A  recent  example  of  the  successful  resolution  of  a  major  enforcement  action  oc- 
curred in  United  States  v.  Eastman  Kodak  Co.  (W.D.N.Y.).  The  Division  initiated 
the  action  against  Kodak  for  violations  of  RCRA  and  the  Clean  Air  Act  at  its  Kodak 
Park  Facility  in  Rochester,  New  York.  The  major  violations  involved  Kodak's  im- 
proper characterization  of  hazardous  waste  streams,  leakage  from  its  massive  indus- 
trial sewer,  and  the  operation  of  a  wastewater  sludge  incinerator  without  a  permit. 

In  October  1994,  the  Division,  EPA,  the  State  of  New  York,  and  Kodak  settled 
this  action.  Kodak  agreed  to  inspect,  repair,  and  upgrade  roughly  31  miles  of  aging 
industrial  sewers  at  the  site,  upgrade  and  obtain  a  permit  for  a  wastewater  sludge 
incinerator,  and  take  steps  to  characterize  hazardous  wastes  generated  at  the  site 
and  to  reduce  their  emission  to  the  environment.  The  company  also  agreed  to  pay 
a  $5  million  dollar  civil  penalty  and  to  make  a  $12  million  investment  in  six  "Sup- 
plemental Environmental  Projects"  (SEPs)  designed  to  prevent  and  reduce  pollution. 
By  the  year  2001,  the  SEPs  will  decrease  by  more  than  2,300,000  pounds  the  net 
amount  of  contaminants  Kodak  releases  into  the  environment.  The  substitution  of 
raw  materials  less  toxic  than  those  previously  used  will  significantly  reduce  the  tox- 
icity of  the  remaining  emissions. 

We  also  recently  settled  a  major  Clean  Water  Act  suit  involving  Metropolitan 
Dade  County,  which  includes  Miami,  Florida.  To  correct  the  violations  at  issue,  the 
County  agreed  to  repair  its  sewage  system,  whose  deteriorated  condition  has  re- 
sulted in  more  than  3,000  spills  of  raw  wastes  into  streets  and  waterways  since 
1990  and  has  contributed  to  the  chronic  contamination  of  the  Miami  River.  The 
County  will  also  pay  a  $2  million  civil  fine  and  conduct  local  programs  for  water 
conservation  valued  at  $5  million.  Among  other  remedial  measures,  the  defendants 
will  construct  a  wastewater  treatment  plant  and  pipeUne  to  irrigate  public  areas 
with  treated  wastewater.  These  measures  will  help  prevent  sewage  overflows  into 
the  streets,  surface  waters,  and  Biscajme  Bay. 

In  CERCLA  cases,  our  emphasis  on  settUng  with  small  parties  can  free  up  small 
business  owners  and  retirees  from  costly  litigation.  For  example,  in  our  recent  set- 
tlement with  the  parties  in  United  States  v.  Arrowhead  Refining  Co.  (D.  Minn.),  the 
federal  government,  the  state  of  Minnesota,  and  forty-four  private  parties  agreed  to 
conduct  a  $20  million  joint  cleanup  of  oily  residues  and  carcinogens  from  the  north- 
em  Minnesota  Superfund  site.  The  United  States  and  Minnesota  had  sued  fifteen 
major  waste  contributors.  The  defendants  then  sued  hundreds  of  other  companies 
and  individuals  who  had  sent  smaller  quantities  of  waste  oil  to  the  site.  These 
smaller  defendants  included  former  small  businesses  owners  who  are  now  hving  on 
limited  financial  means.  The  settlement  treated  many  of  these  parties  as  "de 
minimis"  settlors,  permitting  them  to  resolve  claims  by  paying  a  designated  share 
based  on  the  volume  of  their  contribution.  The  smallest  contributors  will  pay  a  fixed 
amount  to  resolve  all  claims  against  them.  Parties  with  limited  means  were  allowed 
to  settle  based  on  their  ability  to  pay. 

Finally,  our  enforcement  efforts  have  shown  that  environmental  protection  and  a 
sound  economy  can  go  hand  in  hand.  We  recently  entered  into  two  related  settle- 
ments in  the  Seattle  area  that  will  serve  both  to  clean  up  the  environment  and  pro- 
mote economic  development  on  Seattle's  working  waterfront.  These  agreements  with 
the  Port  of  Seattle  and  a  private  company  accomplished  several  important  objec- 
tives: settling  Superfund  liability  for  the  owners  of  two  former  wood  treating  facili- 
ties; funding  an  environmental  trust  to  help  pay  for  cleanup  of  the  two  facilities; 
providing  for  rapid  site  demolition  and  hazardous  waste  removal  by  the  Port  at  the 
company's  west  Seattle  property;  allowing  the  Port  to  purchase  the  West  Seattle 
property  without  fear  of  liability  for  existing  contamination;  and  paving  the  way  for 
extensive  development  project  by  the  Port  and  the  rapid  return  of  the  land  to  pro- 
ductive use. 

3.  Criminal  enforcement  actions 

Criminal  enforcement  is  an  important  component  of  the  nation's  environmental 
regulatory,  compliance,  and  enforcement  system.  Several  of  the  criminal  pollution 
control  cases  prosecuted  this  past  year  are  especially  noteworthy,  the  prosecution 
in  United  States  v.  William  Recht  Co.  et  al.  (M.D.  Fla.)  involved  two  nine-year-old 
boys  who  died  after  playing  in  a  dumpster  in  which  the  defendants  had  illegally  dis- 
posed of  toluene  wastes.  Two  Recht  employees  were  convicted  of  two  counts  of  illegal 
treatment,  storage,  and  disposal  of  hazardous  waste  under  RCRA  and  were  sen- 


tenced  to  27  months  in  prison.  The  corporation  entered  a  guilty  plea  to  the  charge 
of  violating  RCRA  by  knowingly  endangering  the  lives  of  others. 

Another  significant  case,  United  States  v.  Craven  Laboratories  (W.D.  Tex.),  in- 
volved the  falsification  of  pesticide  residue  test  data.  The  company  altered  docu- 
ments and  improperly  modified  equipment  to  obtain  false  results  on  residue  tests 
submitted  by  the  company  to  EPA.  EPA  used  this  information  to  determine  safe  lev- 
els of  pesticide  use  for  the  nation's  food  supply.  Craven  Laboratories,  its  president, 
and  fourteen  other  defendants  were  convicted  of  making  false  statements  to  EPA. 
The  president  was  sentenced  to  five  years  in  prison,  and  the  company  was  fined 
$15.4  million  and  required  to  pay  $3.7  million  in  restitution. 

In  the  first  criminal  prosecution  under  the  Oil  Pollution  Act  (OPA),  United  States 
V.  Palm  Beach  Cruises  (S.D.  Fla.),  the  Viking  Princess  cruise  ship  was  caught  dis- 
charging waste  oU  from  its  bilges  approximately  3.5  miles  from  the  Florida  coast. 
The  violations  resulted  in  a  2.5  mile  oil  slick.  The  owner  of  the  ship  pled  guilty  to 
two  OPA  counts,  and  the  company  was  sentenced  under  a  plea  agreement  to  a  term 
of  probation  on  condition  that  it  pay  a  $500,000  fine  and  establish  and  maintain 
an  effective  environmental  compliance  program.  The  case  is  notable  because  it  re- 
quired very  close  cooperation  and  coordination  between  the  Division,  the  local  U.S. 
Attorneys  Office,  the  Coast  Guard,  the  FBI,  and  EPA. 

B.  LAND  AND  NATURAL  RESOURCES  CASES 

Our  natural  resources  litigation  is  conducted  under  a  broad  range  of  statutes. 
Most  of  this  Utigation  involves  the  defense  of  agencies  or  agency  officials  in  cases 
concerning  the  use  of  the  nation's  lands,  waters,  and  minerals,  and  the  defense  of 
federal  programs  and  projects  against  challenges  under  the  National  Environmental 
PoUcy  Act  (NEPA).  In  addition,  the  Division  handles  water  rights  litigation  affecting 
federal  interests,  including  representation  of  the  United  States'  interest  in  general 
stream  adjudications. 

Some  of  our  most  significant  natural  resource  cases  have  involved  the  Division's 
defense  of  the  management  plans  developed  by  the  United  States  Forest  Service  and 
the  Bureau  of  Land  Management,  including  timber-cutting  plans.  In  the  most  sig- 
nificant of  these,  Seattle  Audubon  Society  v.  Lyons  (W.D.  Wash.)  and  related  cases, 
we  successfiilly  defended  the  President's  Forest  Plan  for  the  Pacific  Northwest. 
Faced  with  challenges  to  the  Forest  Plan  from  environmental  groups  and  the  timber 
industry,  the  Division  filed  motions  with  several  federal  courts  to  insure  that  all 
parties  witii  grievances  were  before  one  court.  On  December  21,  1994,  the  court 
granted  judgment  in  our  favor  and  in  support  of  a  Forest  Plan  that  strikes  a  balance 
among  the  many  divergent  interests  represented  by  the  environmental,  industry, 
and  government  parties  to  the  litigation.  As  a  result,  the  court  lifted  injunctions, 
in  place  since  1991,  that  prohibited  the  harvesting  of  timber  in  the  Pacific  North- 
west. This  decision  marked  an  important  step  forward  in  resolving  the  long-standing 
controversy  surrounding  the  management  of  forests  within  the  range  of  the  north- 
em  spotted  owl. 

Frequently,  the  Division  is  also  called  on  to  defend  the  integrity  of  federal  lands 
and  resources.  For  example,  in  Duncan  Energy  Co.  v.  U.S.  Forest  Service  (D.N.D.), 
an  oil  and  gas  operator  started  drilUng  without  permission  at  the  Little  Missouri 
National  Grassland.  The  Division  successfully  asserted  that  federal  land  manage- 
ment agencies  have  the  right  to  protect  federally-owned  surface  lands  when  the 
owners  of  the  subsurface  estate  are  conducting  mineral  development.  The  court  held 
that  federal  agencies  may  set  reasonable  conditions  and  mitigation  measvires  to  pro- 
tect federal  surface  resources,  while  recognizing  that  subsiirface  holders  have  the 
right  of  access  to  the  subsurface  minerals. 

In  these  cases,  as  in  many  others,  several  federal  agencies  were  named  as  defend- 
ants. When  this  occurs,  the  Division  attempts  to  develop — as  representative  of  the 
interests  of  the  Untied  States — a  Utigation  position  acceptable  to  the  various  client 
agencies,  each  of  which  may  have  different  interests.  This  effort  often  requires  care- 
fiS  coordination  among,  and  much  consultation  with,  the  concerned  agencies. 

C.  WILDLIFE  CASES 

Our  wildlife  work  includes  civil  and  criminal  Utigation  arising  under  statutes  that 
call  for  federal  management  of  wildlife  or  that  concern  non-government  conduct  re- 
garding wildlife.  We  bring  criminal  enforcement  actions  where  endangered  or  other 
regulated  species  are  iUegaJly  "taken" — such  as  the  killing  of  a  bald  eagle — and 
where  regulated  species  are  Ulegally  traded  or  imported.  We  also  bring  civil  enforce- 
ment actions  under  federal  fish  and  wildlife  statutes  and  defend  cases  in  which  a 
federal  agency  action  affecting  wildlife  is  challenged  by  environmental  groups  or  in- 
dustry interests.  In  addition  to  the  Endangered  Species  Act,  our  wildlife  work  in- 
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volves  the  Magnuson  Fishery  Conservation  and  Management  Act,  the  Coastal  Zone 
Management  Act,  the  Marine  Mammal  Protection  Act,  the  Lacey  Act,  and  the  Mi- 
gratory Bird  Treaty  Act,  among  others. 

Last  year,  the  Division  successfully  prosecuted  what  may  have  been  the  largest 
bird  smuggling  ring  in  South  Texas.  The  ring  consisted  of  sixteen  members  who 
brought  rare  and  potentially  disease-bearing  parrots  from  Mexico  and  Latin  Amer- 
ica into  the  United  States  for  resale  to  hobbyists  and  pet  shops.  The  illegal  trade 
in  birds  is  a  serious  threat  to  the  American  farmer  can  result  in  significant  costs 
to  the  taxpayer,  and  poses  threats  to  the  birds  themselves.  In  the  past  several  years, 
American  taxpayers  have  spent  $75  million  compensating  poultry  farmers  whose 
flocks  had  to  be  destroyed  after  they  became  infected  with  diseases  transmitted  by 
illegally  imported  parrots. 

Another  successful  wildlife  enforcement  initiative  was  "Operation  Whiteout." 
Working  closely  with  agents  from  the  U.S.  Fish  and  Wildlife  Service,  the  Division 
helped  to  investigate  and  coordinate  a  statewide  "takedown"  of  twenty-nine  individ- 
uals involved  in  the  illegal  commercialization  of  marine  mammals.  The  animals, 
which  included  walruses  and  polar  bears,  were  being  killed  for  their  tusks,  hides, 
or  other  saleable  parts.  The  rest  of  the  animal  carcasses  were  often  left  where  the 
animal  had  been  killed.  In  some  instances,  investigators  found  that  animal  tusks 
and  hides  were  being  traded  for  illegal  drugs. 

Our  wildlife  litigation  also  involves  representing  our  client  agencies  in  their  ef- 
forts to  protect  endangered  species  and  at  the  same  time  carry  out  their  missions 
to  encourage  hydropower  production,  permit  timber  harvesting,  and  otherwise  pro- 
vide for  economic  stability.  For  example,  American  Rivers  v.  National  Marine  Fish- 
eries Service  (D.  Ore.)  is  the  latest  in  a  series  of  rulings  concerning  the  effects  of 
federal  programs  and  activities  on  three  species  of  endangered  Snake  River  salmon. 
In  that  case,  the  federal  district  court  rejected  a  challenge  brought  by  a  coalition 
of  environmental  groups  seeking  to  stop  the  juvenile  salmon  transportation  program 
administered  by  the  U.S.  Army  Corps  of  Engineers  in  the  Lower  Snake  and  Lower 
Columbia  Rivers.  Plaintiffs  contended  that  under  the  Endangered  Species  Act,  the 
government  was  required  to  reconfigure  the  federal  hydropower  projects  that  were 
threatening  the  continued  existence  of  the  salmon,  a  responsibility  that  could  not 
be  avoided  by  transporting  the  salmon  around  the  dams.  The  court  agreed  with  the 
government  that  juvenile  salmon  transportation  around  the  hydropower  projects 
was  a  permissible  short-term  solution  during  the  development  and  implementation 
of  a  longer-term  recovery  plan.  The  Division  had  pointed  out  that  an  adverse  ruling 
in  this  case,  preventing  the  Corps  from  using  barges  and  trucks  to  reduce  salmon 
mortality  in  the  dams  and  rivers,  could  seriously  undermine  the  ongoing  efforts  to 
develop  that  comprehensive  recovery  program.  The  court  agreed  and  granted  sum- 
mary judgment  for  the  federal  defendants. 

D.  INDIAN  AFFAIRS  UTIGATION 

The  Division  represents  the  United  States  in  cases  where  the  government  sup- 
ports rights  claimed  on  behalf  of  Indians.  The  treaties,  statutes,  and  Executive  Or- 
ders that  govern  the  rights  of  particular  tribes  also  set  forth  and  define  the  "trust" 
relationship  between  the  United  States  and  the  tribes,  over  whose  property  the 
United  States  has  assumed  special  stewardship  obligations.  The  major  thrust  of 
these  suits  is  to  protect  the  property  rights  of  Indians,  including  water  rights  and 
rights  to  land.  The  suits  also  seek  to  protect  rights  unique  to  Indian  tribes  as  quasi- 
sovereign  governments,  including  rights  to  self-government  and  freedom  from  state 
regulation  or  taxation.  The  Division  also  brings  suit  to  protect  the  environment  and 
naturgd  resources  in  Indian  country.  For  example,  in  United  States  v.  Terra  Farms 
(CD.  Cal.),  brought  on  behalf  of  the  Secretary  of  the  Interior  for  the  benefit  of  the 
Torres-Martinez  Desert  Cahuilla  Indians,  the  Division  secured  a  temporary  re- 
straining order  enjoining  three  sludge  processing  companies  from  transporting  and 
depositing  sewage  sludge  on  three  Indian  trust  allotments  located  within  the  Torres- 
Martinez  Indian  Reservation  in  Southern  California.  In  addition  to  constituting  an 
unlawful  trespass,  the  defendants'  sludge  operations  produced  intolerable  environ- 
mental conditions  that  directly  affected  the  quality  of  life  enjoyed  by  the  surround- 
ing Reservation  community.  The  court  has  since  issued  a  preliminary  injunction 
against  the  defendants. 

The  Division  is  working  with  the  Department  of  the  Interior  to  identify  and  ad- 
dress additional  pollution  concerns  on  Indian  lands.  Likewise,  we  are  working  to  en- 
sure that  the  tribes  receive  equitable  treatment  and  recompense  for  their  water, 
fish,  mineral  and  other  resources.  The  Division  participated  in  the  historic  American 
Indian  Listening  Conference  held  in  Albuquerque  in  May  1994  and  has  been  meet- 
ing with  tribes  regarding  some  of  the  concerns  raised. 
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E.  CONDEMNATION  CASES 


The  Division  brings,  either  directly  or  in  conjunction  with  U.S.  Attorneys  Offices, 
condemnation  proceedings  in  the  United  States  district  courts  for  the  acquisition  of 
lands  necessary  for  public  use.  These  cases  typically  arise  when  an  acquiring  agency 
is  unable  to  negotiate  a  voluntary  purchase  of  land  that  it  has  been  authorized  by 
Congress  to  acquire.  The  Division  may  institute  condemnation  proceedings,  either 
by  declaring  a  taking  immediately  and  depositing  compensation  with  the  court,  or 
by  filing  a  complaint  only,  and  postponing  the  actual  "taking"  until  judgment  is  ren- 
dered and  paid.  The  ultimate  issue  for  decision  is  the  amount  of  compensation  to 
be  paid  by  the  United  States  for  the  property.  Other  possible  issues  include  the  au- 
thority of  the  United  States  to  condemn  the  property  and  the  right  to  possession. 

For  example,  over  the  last  several  years.  Congress  has  appropriated  sums  to  fund 
the  acquisition  of  land  and  construction  of  new  federal  courthouses  in  many  parts 
of  the  country.  In  the  past  year,  in  an  effort  to  further  Congress'  goals,  the  Division 
initiated  condemnation  proceedings  to  acquire  courthouse  sites  in  St.  Louis,  Mis- 
souri, and  Tjimpa,  Florida.  We  successfully  concluded  two  courthouse  site  con- 
demnations, one  in  Portland,  Oregon,  by  litigation  and  one  in  Knoxville,  Tennessee, 
by  settlement.  The  Division  also  recently  represented  the  United  States  in  con- 
demnation proceedings  involving  property  for  the  site  of  a  federal  correctional  com- 
plex in  Florida.  The  government's  expert  valued  the  land  at  about  $2,550,000,  while 
the  property  owner's  expert  put  the  figure  at  $3,450,000.  The  jury  returned  a  verdict 
of  $2,748,925. 

United  States  v.  11,950.196  Acres  of  Land,  Cameron  County,  Texas  is  an  eminent 
domain  action  filed  by  the  Division  to  acquire  11,950  acres  of  land  for  inclusion  in 
the  Lower  Rio  Grande  Valley  National  WildUfe  Refuge  in  Texas  to  protect  against 
irreparable  harm  to  tiie  unique  natural  resources  located  in  the  Refuge,  including 
endangered  species  habitat,  coastal  wetlands,  and  barrier  islands.  Division  attor- 
neys are  currently  preparing  for  tried  in  this  matter. 

III.  Current  Issues  and  Goals 

As  observed  earUer,  the  success  of  the  Division's  mission  depends  on  our  ability 
to  engage  in  cooperative  efforts  with  a  variety  of  institutions  and  individuals  outside 
of  the  Division.  We  seek  continually  to  improve  upon  these  efforts,  and  the  theme 
of  cooperation  underhes  many  of  the  current  priorities  of  the  Division,  as  well  as 
many  of  our  goals  for  the  future. 

A.  COOPERATION  WITH  OTHER  PARTIES:  ALTERNATIVE  DISPUTE  RESOLUTION 

One  of  the  highest  priorities  of  the  Division  is  to  improve  and  streamline  litigation 
so  that  we  may  reduce  the  time  and  resources  allocated  to  the  resolution  of  legal 
disputes.  For  this  reason,  we  are  making  every  effort  to  expand  and  improve  the 
use  of  Alternative  Dispute  Resolution  (ADR)  mechanisms  in  our  civil  litigation.  In- 
deed, the  Attorney  General  has  made  the  use  ^f  ADR  a  Department  priority,  and 
has  issued  guidance  for  the  use  of  ADR  Department-wide. 

In  general,  ADR  refers  to  the  use  of  a  non-party  professional  in  a  process  intended 
to  achieve  resolution  of  a  dispute.  An  ADR  process  may  be  court-ordered  or  vol- 
untary. A  court  official  or  other  neutral  person  facilitates  the  process.  ADR  may  in- 
clude early  neutral  evaluation,  mediation,  arbitration,  or  summary  jury  trial. 

The  Division  has  worked  to  incorporate  ADR  processes  into  the  broad  range  of 
civil  Utigation  handled  by  the  Division.  Our  role  is  to  represent  the  interests  of  the 
United  States  in  disputes  with  others  and  seek  the  expeditious  and  equitable  resolu- 
tion of  those  disputes.  Much  of  the  litigation  of  the  Division  is  complex  and  involves 
multiple  parties.  ADR,  at  times,  can  help  the  Division  to  resolve  these  cases  more 
quickly  and  less  expensively.  For  example,  the  use  of  ADR  can  help  reduce  the  enor- 
mous transaction  costs  associated  with  environmental  litigation.  The  sooner  these 
disputes  are  resolved,  the  sooner  the  environmental  contamination  that  led  to  some 
of  these  disputes  can  be  remediated. 

In  May  1994,  Division  sections  identified  75  cases  in  which  an  ADR  process—typi- 
cally mediation — was  ongoing  or  was  being  considered  as  a  mechanism  to  assist  in 
settlement.  As  of  January  1995,  an  ADR  process  has  assisted  in  the  settlement  of 
16  of  these  matters.  As  for  the  rest,  40  are  ongoing,  7  did  not  result  in  settlement 
after  an  ADR  process  was  attempted,  6  have  been  settled  without  utilizing  an  ADR 
process,  and  6  appear  to  be  proceeding  satisfactorily  in  settlement  negotiations  with- 
out the  intervention  of  a  neutral  party.  Even  where  ADR  does  not  result  in  settle- 
ment, the  process  may  narrow  issues  for  trial  and  make  future  settlement  negotia- 
tions more  fiautful. 
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In  addition  to  the  40  ongoing  ADR  matters  from  the  May  1994  list,  Division  attor- 
neys are  now  considering  the  use  of  ADR  in  at  least  29  other  matters.  These  dis- 
putes involve  a  wide  range  of  issues,  including  CERCLA  cost  recovery  and  alloca- 
tions, regulatory  actions,  condemnations,  and  natural  resource  management  deci- 
sions. We  believe  that  ADR  can  help  to  settle  these  and  similar  matters  in  a  manner 
that  benefits  all  interested  parties. 

The  Division  is  also  using  other  techniques  to  speed  up  or  avoid  litigation.  In 
Superfund  cases,  for  example,  the  Division  now  actively  encourages  and  works  to- 
ward de  minimis  settlements  and  prospective  purchaser  agreements.  In  addition,  in 
accordance  with  Executive  Order  12778  (1991),  it  is  the  Division's  policy  to  make 
reasonable  efforts  to  notify  the  potential  parties  and  attempt  to  resolve  matters  be- 
fore filing  civil  lawsuits.  If  the  prospective  defendant  indicates  a  willingness  to  nego- 
tiate in  good  faith,  the  Division  will  delay  filing  a  complaint  so  that  negotiations 
may  proceed.  Moreover,  when  we  receive  a  takings  complaint,  it  is  Division  policy 
to  notify  opposing  counsel  of  the  Department's  general  settlement  process  and  the 
Division's  wish  to  explore  settlement  possibilities. 

B.  COOPERATION  WITH  THE  U.S.  ATTORNEYS  OFFICES 

We  have  worked  in  numerous  ways  to  improve  and  solidify  our  relationship  with 
the  94  United  States  Attorneys  Offices  throughout  the  country.  These  relationships 
are  of  vital  importance  to  us,  and  they  are  critical  to  the  optimal  functioning  of  both 
the  Division  and  the  U.S.  Attorneys  Offices.  We  work  jointly  with  Assistant  U.S.  At- 
torneys on  many  of  our  cases.  In  other  instances,  the  U.S.  Attorneys  Offices  take 
full  responsibility  for  cases  and  call  upon  us  only  for  our  special  expertise.  We  have 
taken  a  number  of  steps  to  solidify  our  good  relations. 

In  the  criminal  area,  the  Division  and  the  U.S.  Attorneys  Offices  completed  the 
"Bluesheet"  revision  to  the  U.S.  Attorneys  Manual  chapter  on  environmental  crimes 
in  August  1994.  The  Bluesheet  revisions  are  designed  to  promote  cooperation  among 
the  USAOs  and  the  Environmental  Crimes  Section  and  to  take  ftill  advantage  of  the 
strengths  of  those  offices.  The  very  process  by  which  the  Bluesheet  was  revised  was 
a  cooperative  one.  Representatives  from  Justice  and  the  U.S.  Attorneys  Offices  open- 
ly discussed  issues  concerning  their  respective  roles  in  criminal  environmental  en- 
forcement, and  arrived  at  a  consensus  position  regarding  revisions  to  the  Bluesheet. 
The  revisions  will  improve  our  criminal  program  by  increasing  communication  and 
cooperation  between  the  Environmental  Crimes  Section  and  the  U.S.  Attorneys  Of- 
fices. 

In  addition,  the  Division's  Environmental  Crimes  Section  provides  annual  train- 
ing to  Assistant  U.S.  Attorneys  on  all  aspects  of  prosecution,  including  legal,  prac- 
tical, and  policy  issues.  The  training  sessions  are  offered  to  all  Assistant  U.S.  Attor- 
neys throughout  the  country  whose  practice  includes  environmental  crimes  prosecu- 
tion. 

The  Division  has  also  led  the  effort  to  create  Natural  Resources  Protection  Coordi- 
nating Committees  in  U.S.  Attorneys  Offices.  These  Committees  focus  on  civil  and 
criminal  pollution  and  wildlife  cases.  They  bring  together  federal,  state,  and  local 
levels  of  government  to  trade  strategies  and  information,  coordinate  efforts,  and 
generally  support  the  investigative  and  enforcement  efforts  of  all.  A  key  impetus  be- 
hind Committees  in  districts  along  our  borders — beyond  the  obvious  benefits  to  all 
federal,  state,  and  local  enforcement  and  investigative  agencies — is  drawing  partici- 
pation by  counterpart  officials  from  Canada  and  Mexico.  Last  year,  we  created  Com- 
mittees in  the  districts  of  Arizona  and  New  Mexico. 

C.  COOPERATION  AND  EARLY  CONSULTATION  WITH  CLIENTS 

In  our  role  as  counselors.  Division  attorneys  willingly  respond  to  requests  by  cli- 
ent agencies  for  advice  and  consultation  early  in  the  development  of  particular  agen- 
cy projects  or  initiatives.  For  example,  we  encourage  federal  agencies  to  consult  with 
the  Department  during  the  early  phases  of  NEPA  or  other  planning  activities,  or 
during  development  of  regulations  that  Congress  has  directed  the  agencies  to  pro- 
mulgate. Early  and  effective  client  consultation  allows  us  to  assist  agencies  in  com- 
pljdng  with  the  law,  in  developing  records  to  support  agency  action,  in  making  agen- 
cy actions  understandable  to  the  regulated  community,  and  at  times  in  avoiding 
costly  litigation.  Early  consultation  also  helps  reconcile  the  sometimes  conflicting  in- 
terests or  missions  of  two  or  more  agencies. 

D.  COOPERATION  ON  IMPROVING  THE  ENFORCEMENT  OF  SUPERFUND 

The  Division  and  EPA  are  working  on  ways  to  resolve  Superfund  cases  to  make 
the  program  fairer  and  more  efficient.  EPA  has  "administrative  improvement  ap- 
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proaches"  that  have  helped  us  use  authorities  in  the  present  statute  to  promote 
these  goals. 

1.  De  minimis  settlements 

First,  we  are  doing  more  and  bigger  de  minimis  settlements.  These  settlements 
have  the  effect  of  getting  small  contributors  out  of  Superfiind  cases  early.  They  help 
reduce  litigation  and  transaction  costs,  both  in  the  initial  phase  and  in  litigation  re- 
lating to  contribution  issues.  In  fiscal  year  1994,  the  Division  and  EPA  executed 
forty-three  de  minimis  administrative  orders  on  consent  and  consent  decrees  involv- 
ing 4,000  de  minimis  parties. 

For  example,  in  litigation  involving  the  American  Chemical  Services  Superfund 
site  in  Griffith,  Indiana,  the  Division  and  EPA  negotiated  what  we  believe  is  the 
lEirgest  de  minimis  settlement  ever,  both  in  terms  of  the  number  of  parties  partici- 
pating and  the  amount  of  money  recovered.  Over  37  million  pounds  of  hazardous 
waste  were  deposited  at  the  site.  The  twenty  major  parties  that  contributed  early 
60%  of  the  total  waste  sent  to  the  site  were  not  eligible  for  this  settlement.  Approxi- 
mately 1,900  de  minimis  parties  contributed  the  remaining  40%  of  volume  at  the 
site.  The  settlement  gives  comprehensive  covenants  from  CERCLA  liability  to  1,000 
of  these  de  minimis  parties.  The  settlement  will  raise  over  $24  million  from  these 
de  minimis  parties,  which  represents  a  recovery  of  approximately  33%  of  the  total 
estimated  site  costs.  Under  the  settlement,  each  de  minimis  settler's  payment  is 
based  on  quantity  and  nature  of  waste  contributed  to  the  site.  A  portion  of  the  set- 
tlement payment  amount  will  be  appUed  to  past  state  and  federal  costs  at  the  site, 
and  the  balance  will  be  set  aside  in  a  speciad  Superfund  account  for  defraying  future 
costs  at  the  site. 

2.  Prospective  purchaser  agreements 

A  second  administrative  improvement  that  helps  settle  cases,  and  can  often  help 
assure  that  both  the  economy  and  environment  are  served,  is  increased  use  of  Pro- 
spective Purchaser  Agreements  (PPAs).  PPAs  are  designed  to  provide  an  incentive 
for  entities  to  buy  and  put  to  productive  use  contaminated  property  that  is  the  sub- 
ject of  a  Superfund  cleanup.  Under  a  typical  PPA,  the  government  promises  that 
it  will  not  seek  to  impose  Superfiind  liability  upon  the  pvirchasers  for  existing  con- 
tamination, and  the  purchaser  in  return  agrees  either  to  reimburse  the  government 
for  past  cleanup  costs  or  to  perform  some  portion  of  the  cleanup.  PPAs  tjTjically  re- 
serve the  United  States'  rights  to  sue  the  purchaser  for  any  new  contamination  or 
exacerbation  of  existing  contamination,  and  require  that  prospective  purchasers 
allow  EPA  access  to  the  site  so  that  it  may  perform  any  necessary  cleanup. 

Since  the  summer  of  1993,  we  have  executed  eight  PPAs.  The  prospective  pur- 
chasers include  manufacturing  concerns  that  take  over  and  maintain  industry  oper- 
ations at  the  sites,  and  developers  or  financiers  who  seek  to  convert  decaying  indus- 
trial facilities  into  new  uses.  One  such  agreement  was  for  the  Publicker  Superfund 
site  in  Philadelphia,  Pennsylvania,  an  abandoned  -industrial  facility.  The  purchasers 
of  that  site  are  developers  who  intend  to  transform  the  site  into  a  port  facility  on 
the  Delaware  River.  The  purchasers  agreed  to  pay  $2.07  million  to  the  United 
States  in  return  for  a  covenant  not  to  sue  under  CERCLA  and  RCRA. 

3.  Alternative  Dispute  Resolution 

One  recent  example  of  the  Division's  successful  use  of  ADR  in  CERCLA  htigation 
is  United  States  v.  Hercules,  which  involved  the  Delaware  Sand  and  Gravel 
Superfund  Site  in  New  Castle  County,  Delaware.  In  Hercules,  the  United  States 
brought  a  CERCLA  cost  recovery  action  for  reimbursement  of  past  response  costs 
incurred  at  the  site,  as  well  as  a  claim  seeking  declaratory  judgment  on  liability  for 
future  costs.  The  United  States  sued  thirty-one  defendants,  who  in  turn  sued  nine 
third-party  defendants. 

The  parties  participated  in  a  non-binding  mediation  conference  with  a  Magistrate 
Judge.  The  conference  was  initially  to  focus  on  past  costs.  Because  the  government 
was  engaged  in  negotiations  over  cleanup  at  the  site,  and  a  group  of  defendants  and 
third-party  defendants  had  offered  to  perform  the  remedy,  the  Magistrate  Judge 
also  directed  us  to  address  the  future  cost  of  remediation  so  that  a  site-wide  settle- 
ment might  be  reached. 

After  several  sessions  with  the  Magistrate,  the  government  reached  an  agreement 
with  the  bulk  of  the  defendants  as  well  as  with  several  third-party  defendants.  The 
defendants  agreed  to  perform  the  remedy,  to  reimburse  certain  costs,  and  to  sign 
a  negotiated  consent  decree.  We  beheve  that  the  mediation  facilitated  the  settlement 
process,  making  it  more  efficient  and  less  costly  and  time  consuming. 
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E.  COOPERATION  WITH  THE  EMPLOYEES  OF  THE  DIVISION 

We  have  also  worked  diligently  to  create  a  workplace  that  recognizes  and  supports 
otir  Division  of  outstanding  people — attorneys  and  support  staff.  Without  their  com- 
mitment and  excellence,  we  would  not  have  achieved  the  many  successes  we  have 
had  over  the  last  year.  The  Department  and  the  Division  recognize  the  challenges 
employees  face  in  balancing  the  competing  demands  of  work  and  family  responsibil- 
ities, and  we  have  implemented  a  number  of  workhfe  initiatives.  These  poUcies 
make  it  easier  for  employees  to  meet  family  responsibilities  by  affording  greater 
flexibility  in  work  schedules,  approving  work-at-home  arrangements,  and  granting 
extended  leave  when  family  exigencies  so  require.  In  that  regard,  106  Division  em- 
ployees are  currently  participating  in  the  Alternate  Work  Schediile,  Part-Time  and 
Flexiplace  Programs.  We  are  committed  to  sustaining  a  workplace  that  takes  full 
advantage  of  the  talents  of  each  of  our  employees,  assures  diversity  and  tolerance 
in  the  workplace,  and  appreciates  and  recognizes  the  strengths  of  those  who  carry 
out  the  work  of  this  Division.  In  addition,  the  political  management  of  the  Division 
is  continuing  a  Division  tradition  of  regular  brown  bag  lunches  with  staff  attorneys 
to  discuss  the  work  of  the  Division  and  other  issues  of  concern. 

Thank  you  for  providing  me  with  the  opportunity  to  discuss  with  you  the  respon- 
sibilities, accomplishments,  and  goals  of  the  Environment  and  Natural  Resources 
Division  of  the  Department  of  Justice.  I  would  be  pleased  to  answer  any  questions. 

Mr.  Canady.  Thank  you  very  much. 

In  your  testimony  you  mentioned  a  blue  sheet  revision  which  af- 
fects the  way  cases  are  handled  and  the  authority  of  the  U.S.  attor- 
neys in  handling  cases  in  which  your  Division  has  an  involvement. 
Could  you  explain  exactly  how  the  lines  of  authority  were  changed 
in  connection  with  that  blue  sheet  revision  and  why  that  change 
was  made?  And  if — ^you've  spoken  favorably  about  the  change. 
Could  you  also  tell  us  if  there  have  been  any  problems  that  you've 
encountered  in  connection  with  the  new  arrangement? 

Ms.  SCHIFFER.  I'd  be  pleased  to  do  that.  When  I  came  back  to  the 
Department,  the  Environmental  Crime  Section  was  sort  of  one  of 
the  problems  I  inherited  to  deal  with,  and  one  of  the  focuses  of  that 
problem  was  the  so-called  blue  sheet.  A  blue  sheet  is  just  an 
amending  page  to  the  U.S.  Attorneys  Manual. 

And,  basically,  what  we  did  is  revise  the  blue  sheet  to  delegate 
out  much  more  responsibility  to  the  U.S.  attorney's  offices.  So  that 
the  old  sheet  had  a  list  of  categories  of  cases  where  Washington  re- 
tained jurisdiction.  And  what  we  essentially  said  is  give  it  all  of  the 
U.S.  attorneys'  offices.  We  have  to  be  involved  in  one  category  of 
cases  which  we  call  national  interest  cases,  but  it's  a  joint  involve- 
ment. We  don't  handle  it  exclusively.  Then  the  blue  sheet  made 
clear  that  we  thought  that  we  had  an  important  role  in  litigating, 
where  we  could  agree  on  that  cooperatively,  and  providing  backup 
information  and  training,  and  so  forth. 

But,  essentially,  what  we  did  is  say  we're  not  going  to  have  turf 
fights;  it's  yours  and  we  want  to  work  with  you.  And  that  was  the 
gist  of  the  blue  sheet.  It's  many  pages.  It's  quite  detailed,  and  we'd, 
of  course,  be  pleased  to  provide  it  to  you. 

We've  not  only  had  no  complaints;  we've  had  excellent  enthusias- 
tic response  to  it,  and  I  may  add  that  the  blue  sheet  itself  was  de- 
veloped in  consultation  with  the  U.S.  attorneys.  What  we  did  is 
form  a  working  committee  which  included  some  of  the  assistant 
U.S.  attorneys  who  worked  most  vigorously  on  these  cases,  and  to- 
gether we  sort  of  evolved  the  new  blue  sheet. 

I've  heard  no  complaints  about  it.  I  mean,  if  I  had  heard  them, 
we  would  have  paid  attention  to  them  and  addressed  them,  but,  ba- 
sically, I've  spoken  with  a  number  of  assistant  U.S.  attorneys  and 
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U.S.  attorneys  about  our  work  in  the  Environmental  Crime  Section, 
and  what  we  have  found  is  by  giving  away  this  responsibility  we've 
gotten  much  more.  I  mean,  U.S.  attorneys  call  us  and  are  much 
more  eager  to  have  us  work,  litigating  cases,  providing  backup  ex- 
pertise and  information  to  them.  We  provide  training  to  them,  and 
it's  just  been  a  complete  success. 

Mr.  Canady.  ok,  thank  you. 

Let  me  move  to  a  different  subject  area.  Several  cases  have  been 
brought  to  our  attention  in  which  the  EPA  and  your  Division  have 
filed  suit  against  companies  who  were  considered  by  an  authorized 
State  agency  to  be  in  compliance  with  the  regulation  in  question, 
the  regulation  for  which  an  enforcement  action  was  brought.  In 
fact,  there  are  some  situations  which  have  been  brought  to  our  at- 
tention in  which  the  company  involved  had  obtained  a  valid  letter 
from  a  State  agency  which  had  been  sent  with  the  full  knowledge 
of  responsible  EPA  officials  confirming  a  particular  interpretation 
of  the  law  and  the  fact  that  the  entity  involved  would  be  in  compli- 
ance with  the  regulation  if  a  particular  course  of  action  was  fol- 
lowed. 

In  those  cases,  subsequently,  the  EPA  and  your  Division  have 
taken  interpretations  of  the  regulations  in  question  which  are  con- 
trary to  the  earlier  interpretations  on  which  the  entity  now  being 
challenged  had  relied.  You  are,  in  fact,  suing  some  of  these  folks 
for  penalties  and  pursuing  actions  against  them  for  penalties  for 
actions  that  they  took  during  a  period  of  time  in  which  they  were 
in  noncompliance,  according  to  your  current  interpretation,  due 
solely  to  the  incorrect  interpretation  of  the  regulations  that  was 
given  to  them  by  a  State  agency  with  the  knowledge  and  acquies- 
cence of  the  EPA. 

Do  you  think  that's  reasonable  for  your  Division  to  take  that  sort 
of  action  in  such  circumstsmces? 

Ms.  SCHIFFER.  Let  me  respond.  Congressman  Canady,  by  talking 
generally  about  how  we  deal  with  the  environmental  statutes 
where  there's  shared  State  and  Federal  responsibility  before  I  turn 
to  any  particular  cases. 

Mr.  Canady.  Well,  I'm  not  asking  about  particular  cases. 

Ms.  SCHIFFER.  I  understand. 

Mr.  Canady.  We'll  talk  about  that  a  little  later  in  a  general  way, 
but  I'm  just  asking  about  that  kind  of  fact  situation. 

Ms.  SCHIFFER.  And  I  want  to  respond  generally.  I  appreciate  that 
you  framed  it  in  that  general  fashion. 

The  environmental  statutes  have  shared  responsibility  in  the 
sense  that  there's  a  Federal  uniform  standard  because  we  want  to 
be  sure  that  everybody  across  the  country  has  the  same  clean  air 
and  clean  water  and  clean  land,  and  that  companies,  regardless  of 
what  State  they're  located  in,  face  level  playing  fields,  face  the 
same  set  of  environmental  requirements.  And  in  that  framework, 
the  Environmental  Protection  Agency  then  will  delegate  enforce- 
ment of  a  program  to  a  number  of  States,  but  it's  there  to  be  sure 
that  there's  consistency  of  interpretation  of  the  statutes. 

What  sometimes  happens  is  a  company  may  go  to  a  State  and 
ask  the  State  for  an  interpretation  or  it  may  come  to  EPA  and  ask 
the  EPA  for  an  interpretation.  Often — or  not  often,  but  sometimes 
the  company  will  shop.  It  will  know  perfectly  well  that  there's  an 
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EPA  interpretation  and  it  doesn't  like  it,  and  so  it  then  will  go  to 
the  State  and  see  if  it  can  get  a  contrary  interpretation.  Fre- 
quently, it  happens  that  EPA  has  a  known  consistent  interpreta- 
tion. The  company  knows  of  that  interpretation.  EPA  has  always 
used  that  interpretation.  EPA  has  used  that  interpretation  for 
other  companies  as  well.  And  one  State  will,  in  effect,  give  a  dif- 
ferent interpretation,  and  the  company  knows  perfectly  well  that 
there's  the  uniform  Federal  interpretation  and  then  a  separate  in- 
terpretation that's  been  given  by  the  State.  Those  are  the  kinds  of 
factors  that  we  take  into  account  in  deciding  whether  to — whether 
we're  going  to  pursue  a  company  for  violations. 

If,  on  the  other  hand,  the  company  has  gone  to  a  State,  there 
isn't  any  countervailing  Federal  interpretation,  that  the  company 
can  show  that  it  reasonably  relied — and  I  emphasize  "reasonable" 
and  I  emphasize  "relied" — those  are  plainly  factors  that  we  take 
into  account  in  determining  whether  there's  a  penalty.  And  it's  one 
of  the  reasons  for  our  approach  of  sending  a  letter  ahead  of  time 
to  the  company  and  saying  we're  considering  enforcing  against  you, 
but  if  you  want  to  come  in  and  make  an  offer  and  have  a  discus- 
sion, you're  welcome  to  do  it — that's  one  of  the  ways  that  we  would 
get  facts. 

We  do  have  cases  pending  where  they're  portrayed  publicly  as 
cases  where  the  company  may  say  that  it  went  to  a  State  and  got 
an  interpretation,  and  then  as  we  examine  the  facts,  what  happens 
is  the  company  knew  perfectly  well  that  there  was  an  EPA  inter- 
pretation that  was  different.  Its  colleague  companies  knew  that 
there  was  an  EPA  interpretation  that  was  different,  and,  in  fact, 
the  colleague  companies  have  been  compljring  with  the  stricter 
standard.  But,  certainly 

Mr.  Canady.  So  what  you're  sa5dng  is  you  would  not — it  would 
not  be  your  policy  to  pursue  an  enforcement  action  against  a  com- 
pany in  a  situation  like  that  if  there  was  not  already  a  well-estab- 
lished and  known  EPA  interpretation  that's  contrary  to  the  State 
interpretation? 

Ms.  SCHIFFER.  It's  difficult  for  me  to  respond  to  that  because  it 
really  is  fact-specific  to  each  case  and  we  would  look  at  the  totality 
of  the  facts.  Wliat  I  can  stress  is  that  reasonable  reliance  by  a  com- 
pany— that  is,  reliance  when  they  had  reason  to  think  that  was  the 
only  interpretation  and  they  show  they  relied — is  certainly  some- 
thing that  we  would  take  into  account  at  the  penalty  stage  and 
possibly  in  determining  whether  to  bring  an  action  against  them. 
But  it's  a  very  fact-specific  set  of  circumstances. 

Mr.  Canady.  OK.  Let  me  move  on  to  a  related  issue.  Now  in  con- 
nection with  this,  some  people  have  contended  that — and  your  tes- 
timony actually  indicates  that — sometimes  games  are  played  not 
simply  by — well,  your  testimony  focused  on  games  that  are  played 
by  the  person,  the  regulated  entity.  Others  have  said  that  States 
actually  play  games  and  that  there  are  circumstances  in  which  a 
State  may  give  what  it  knows  is  an  incorrect  interpretation  of  the 
law  in  order  to  benefit  a  particular  industry.  Are  you  aware  of  any 
circumstances  where  you  believe  a  State  has  given  advice,  where 
the  State  has  been  acting  in  bad  faith? 

Ms.  SCHIFFER.  I'm  certainly  not  aware  of  circumstances — well, 
this  is  a  very  sweeping  thing  to  say.  No  particular  case  comes  to 
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mind  where  I  believe  a  State  has  acted  in  bad  faith.  We  certainly 
sometimes  have  different  views  of  the  law  than  States  do,  and  one 
of  the  reasons  that  we've  set  up  some  of  these  working  committees 
that  I  described  in  my  testimony  is  so  that  we  have  a  way  to  have 
cooperative  dealings  with  States  about  having  uniform  interpreta- 
tions of  these  statutes. 

Mr.  Canady.  But  you're  not  aware  of  any  circumstance  in  which 
a  State  has  acted  in  bad  faith  in  giving  an  incorrect  interpretation 
of  the  law? 

Ms.  SCHIFFER.  All  I  can  say  is  no  particular  case  comes  to  mind 
where  I  would  say  a  State  has  acted  in  bad  faith.  I  have  14,000 
cases.  So 

Mr.  Canady.  No,  I  understand,  but  I  would  assume  that  that 
would  be  the  sort  of  the  thing  that  would  be  a  matter  of  some  seri- 
ous concern  if  it  happened,  because  at  least  it's  my  understanding 
under  a  number  of  these  statutes  when  this  authority  is  delegated 
to  the  State,  it  can  be  taken  away  from  them,  and  I  would  assume 
that  bad-faith  action  on  the  part  of  the  State  might  be  something 
that  the  Department  would  want  to  pass  along  to  whoever  has  the 
decision  to  make  as  to  whether  the  delegation  should  continue  or 
not;  is  that  not  correct? 

Ms.  SCHIFFER.  Bad  faith  by  a  State  is  certainly  something  that 
I  would  think  EPA  would  take  into  account  now.  There  certainly 
are  times  when  States  and  we  may  have  different  interpretations 
of  things  that  I  wouldn't  put  into  the  category  of  bad  faith,  obvi- 
ously. 

Mr.  Canady.  Absolutely.  I  mean,  obviously,  these  laws  are  very 
complex,  and  people  can  in  good  faith  disagree  about  the  correct  in- 
terpretation. 

Ms.  SCHIFFER.  That's  correct. 

Mr.  Canady.  Mr.  Frank. 

Mr.  Frank.  Thank  you. 

I  just  want  to  pursue  this,  and  I  think  this  has  been  reasonable. 
And  I  must  say  I'm  impressed  by  the  general  guidelines  you  give 
for  this  in  terms  of  to  what  extent  you  take  into  account  an  honest 
reliance  in  good  faith  on  a  State  interpretation. 

One  of  the  points  in  Mr.  Canad^s  formulation — and  I'm  not  sure 
if  we  dealt  with  this  explicitly  because  I  was  doing  a  little  consulta- 
tion, but  he  said  where  the  letter  had  been  issued  by  a  State  agen- 
cy, first,  he  said  with  the  knowledge  of,  and  then  with  the  knowl- 
edge and  acquiescence  of  EPA.  I  would  assume  that  if  you  had  a 
case  where  it  was  issued  with  the  acquiescence  of  EPA,  you  would 
not  consider  that  you  had  the  right  to  penalize  someone  if  EPA 
had,  in  fact,  acquiesced. 

Ms.  SCHIFFER.  Well,  if  EPA  had  said  that  the  State  letter  is  cor- 
rect, I  don't  think  there  would  be  any  issue. 

Mr.  Frank.  Right,  but  I  just  want  to  make  the  credit — so  that 
would  be — clearly,  no  one  would  get  penalized  for  that.  And  even 
with  knowledge,  I  would  assume  again,  if  it  was  with  the  knowl- 
edge of  EPA  and  EPA  had  questions  about  it  or  disagreed  with  it, 
and  didn't  say  anything  about  it,  that  would  also,  in  my  judgment, 
count  against  our  ability  as  the  Federal  Government  to  penalize 
people;  that  is,  silence  would  not  be  an  appropriate  response. 
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Now  I  don't  know  if  there  are  any  such  cases.  I  know  these  were 
hypotheticals,  but,  again,  I  would  assume  that  part  of  the  general 
policy  would  be,  if  EPA  knew  that  a  letter  was  being  sent  by  a 
State  agency  or  an  opinion  rendered  by  a  State  agency  with  which 
it  disagreed  or  about  which  it  had  questions,  I  would  think  it  would 
have  some  affirmative  obligation  to  indicate  that. 

Ms.  SCHIFFER.  Well,  let  me  give  you  a  hypothetical  example  of 
how  it  may  come  up,  and  that  is  a  State  may  issue  a  letter  that 
says  "X,"  and  EPA  may  have  generally  around  the  same  time  is- 
sued a  letter  that  said  "not  X."  I  wouldn't  say  that  EPA  at  that 
point  has  to  go  back  to  the  State  and 

Mr.  Frank.  No,  if  you've  issued  the  letter,  that's  fine,  but  I  think, 
certainly,  where  it  is  a  Federal  law,  anyone  who  relies  on  a  State 
interpretation  that's  contrary  to  the  Federal  interpretation  has  a 
right  to  contest  the  Federal  interpretation,  but  can't  claim  reliance 
on  the  State  one,  if  you  didn't  make  the  contact.  So  I  agree  with 
that. 

But  where  there  was  no  Federal  policy  guide,  I  think  we  should 
take  the  position  that  the  Federal  Government  will  try  very  hard 
not  to  get  anybody  entrapped  here,  and,  therefore,  if  you  knew  that 
someone  was  relying  on  a  State  letter  which  you  disagreed  with, 
I  would  hope  that  you  would  consider  that  you  had  an  affirmative 
obligation  to  tell  them:  by  the  way,  we  disagree  with  this. 

Ms.  SCHIFFER.  Well,  I  would  certainly  hope  EPA  had  that  view, 
and  that  is  why  we  use  a  reasonable  reliance  standard.  I  mean,  if 
someone  came  in  and  showed  a  reasonable 

Mr.  Frank.  Right,  because  the  alternative  would  be,  obviously, 
forum  shopping  of  a  particularly  productive  type  for  someone,  par- 
ticularly I  would  think  if  you  happened  to  be  the  kind  of  business, 
of  which,  obviously,  there  are  many  in  the  country  today,  which  op- 
erated in  many  States,  and  you — it  would  not  be  hard  to  pick 
which  State  had  a  more  permissive  view  of  what  you  could  do 
under  environmental  laws  and  others.  And,  obviously,  we  could  not 
tolerate  a  policy  whereby  anybody  who  went  and  got  a  State  agency 
to  say  "X"  could  then  act  on  that  with  impunity  without  taking  into 
account  those  circumstances  that  you  talked  about,  where  people 
just  use  that  letter  to  immunize  themselves  even  from  contrary  in- 
formation and  knowledge  and  everything  else. 

Ms.  SCHIFFER.  I  certainly  agree  with  that,  and  I  think  that  one 
of  the  reasons  for  it  is  it  gets  back  to  what  we're  looking  at  here. 
We're  wanting  to  provide  people  with  uniform  environmental  pro- 
tection, and  we're  wanting  to  be  sure  that,  as  you  indicate,  if  a 
company  does  business — different  companies  do  business  in  dif- 
ferent States,  they  are  not  advantaged/disadvantaged. 

Mr.  Frank.  In  fact,  it  would  be  perfectly  sensible  if  that  were — 
if  a  State  interpretation  could,  in  effect,  immunize  you  for  a  certain 
period,  then  you'd  have  a  lot  of  people  shopping  to  get  the  State 
interpretation  that  they  most  want.  I  would  think  it  would  be  pru- 
dent for  any  entity  involved  there,  where  you  knew  it  was  a  joint 
State-Federal  responsibility,  and  particularly  where  the  statute 
was  Federal  and  there  was  State  administration,  that  you'd  want 
to  ask  the  Federal  people  as  well,  particularly,  again,  when  we're 
talking  about,  presumably,  a  situation  where  you  are  about  to 
make  some  investment  based  on  that.  I  mean,  that's — when  we 


19 

deal  with  reliance,  I  assume  we're  talking  about  a  situation  where 
people  are  about  to  make  a  decision  about  what  to  do  or  not  to  do. 
And  I  would  think  it  would  be  prudent  to  tell  people:  look,  you'd 
better  go  and  get  a  better  answer  on  this. 

Ms.  SCHIFFER.  I  agree  that  it  would  be  prudent  to  ask  both  the 
State  and  the  Federal  Government. 

Mr.  Frank.  Let  me  ask  you,  and  this  was  something — and,  Mr. 
Chairman,  if  I  could,  because  our  colleague,  Mrs.  Schroeder,  had  to 
leave  for  another  conflicting  thing,  and  she  had  asked  if  we  would 
allow  her  to  submit  some  questions.  I  would  ask  unanimous  con- 
sent  

Mr.  Canady.  Without  objection. 

Mr.  Frank  [continuing].  Thank  you — ^for  her  to  submit  questions. 

[The  information  follows:] 
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ONE  HUNDRED  fOUBTH  CONGRESS  a"fZ,mA<irJi'i, 

dongrcss  of  the  United  Rotates        'tr'M. 

ilousc  of  RcprcsciuatiDCS  „,::;.;  I.:^;;; 

COMMITTEE  ON  THE  JUDICIARY  Hf'ZH^'iii 

2138  Ravburn  House  Office  Building 
Washington.  DC  20516-6216 
"^''^m''".';  (2021  225-3951  Z.:-uiKn,<. 

May  11,  1995 

Lois  J.  Schiffer,  Assistant  Attorney  General 
Environment  &  Natural  Resources  Division 
Main  Justice  Building,  Room  2143 
10th  and  Constirdtion  Ave. 
Washington,  DC  20530 

Dear  Ms.  Schiffer: 

I  want  to  commend  you  for  your  excellent  testimony  before  the  Subcommittee  on  the 
Constitution  yesterday.    I  apologize  that  the  press  of  business  required  me  to  leave  before  the 
end  of  the  hearing,  but  I  left  very  assured  that  the  Division  is  in  good  hands. 

Since  Chairman  Canady  was  kind  enough  to  permit  me  to  ask  questions  for  the  record,  I 
would  appreciate  it  if  you  would  provide  me  with  answers  to  the  following  questions.    I  will 
then  submit  them  to  the  committee  for  the  hearing  record. 

1 .  Part  of  your  work  involves  "defending  the  integrity  of  federal  lands  and 
resources."    (Testimony  at  11)   We  are  reading  more  and  more  about  individuals  and  groups 
who  reject  principles  of  federal  control  of  federal  lands  and  resources,  and  who  are  taking 
various  steps  to  challenge  federal  control.    What  are  the  types  of  challenges  you  have 
encountered  in  this  regard?   Have  some  of  those  challenges  emanated  from  state  or  local 
governments'?   If  so,  what  form  have  those  governmental  measures  or  actions  taken?   What 
role  has  your  Division  played  in  responding  to  these  challenges,  and  what  role  do  you 
anticipate  in  this  regard  in  the  future? 

2.  I  am  interested  in  the  description  in  your  written  testimony  of  the  "family- 
friendly"  policies  and  practices  your  Division  has  adopted.    Do  you  find  that  these  practices 
have  either  a  negative  or  a  positive  impact  on  the  productivity  of  your  division?   Have  they 
had  a  measurable  impact  on  morale  in  your  Division' 


1  look  forward  to  your  response. 


Sincerely, 


Patricia  Schroeder 
Congresswoman 
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U.S.  Department  of  Justice 

Environment  and  Natural  Resources  Division 


I  Aiiomev  General 


June  19,  1995 

The  Honorable  Patricia  Schroeder 
United  States  House  of  Representatives 
2138  Rayburn  House  Office  Building 
Washington,  D.C.  20515-6216 

Dear  Congresswoman  Schroeder: 

Thank  you  for  the  kind  words  in  your  letter  of  May  11.1  was  pleased  to 
have  had  the  opportunity  to  address  you  and  your  colleagues  on  the  Constitution 
Subcommittee  about  the  work  of  the  Environment  and  Natural  Resources  Division. 

Your  letter  seeks  additional  information  on  two  issues.  The  first  is  the 
impact  of  the  county  supremacy  movement  on  this  Division  and  on  other  parts  of 
the  federal  government.  The  second  concerns  the  Department's  work  life  policies. 
Our  responses  are  as  follows: 

Challenges  to  Federal  Ownership  and  Management  of  Federal  Lands 

Over  the  past  four  years,  an  increasingly  vocal  and  active  "County 
Supremacy"  movement  has  emerged.    The  proponents  of  this  movement  are 
generally  opposed  to  federal  ownership  and  management  of  public  lands. 

Consistent  with  this  movement,  a  number  of  western  counties  have  enacted 
land  use  ordinances  purporting  to  limit  the  federal  government's  control  over 
federal  public  lands.   The  first  of  these  ordinances  was  enacted  in  1991  by  Catron 
County,  New  Mexico.    Since  that  time  the  movement  has  gained  momentum. 
Approximately  35  counties  have  adopted  such  ordinances  and  an  additional  35  are 
considering  them.    These  counties  are  generally  in  the  west,  although  they  may  be 
found  as  far  east  as  Michigan.    Some  of  these  ordinances  include  criminal 
provisions  that  are  directed  at  federal  employees  who  are  simply  carrying  out  their 
duties.    While  many  counties  are  not  enforcing  their  ordinances,  others  threaten  to 
enforce  them  in  an  apparent  attempt  to  intimidate  federal  officials.    In  addition,  the 
ordinances  are  used  by  private  parties  as  a  justification  for  ignoring  federal  laws 
affecting  public  lands. 

The  ordinances  fall  into  two  general  categories.  First  there  are  the  Catron 
County-style  ordinances  which  require  federal  agencies  to  consult  and  coordinate 
with  the  county  prior  to  taking  any  action  that  would  affect  the  public  lands.    In 


22 


Representative  Patricia  Schroeder 
June  19,  1995 
Page  2 


addition,  these  ordinances  often  require  prior  county  approval  before  the  federal 
government  nnakes  any  changes  affecting  wildlife,  timber  sales,  livestock   grazing, 
mining,  or  roads.   The  purported  aim  of  these  ordinances  is  to  ensure  preservation 
of  the  "custom  and  culture"  of  the  area.   The  ordinances  also  may  mandate  that 
the  acquisition  of  land  by  the  federal  government  be  offset  by  the  disposal  of  an 
equal  amount  of  federal  land;  that  grazing  on  federal  lands  continue  at  levels 
consistent  with  the  culture  and  custom  of  the  community;  and  that  no  further 
wilderness  designation  occur  within  the  county. 

The  second  type  of  ordinance  simply  declares  federal  control  of  public  lands 
unconstitutional  and  claims  that  title  to  these  lands  is  held  by  the  state.    This 
position  is  based  on  a  misinterpretation  of  the  "equal  footing"  doctrine  of  the  U.S. 
Constitution.    The  counties  argue  that  the  doctrine  requires  the  federal  government 
to  transfer  all  lands  to  the  state  upon  its  entry  into  the  Union.    Nye  County  in 
Nevada  is  one  of  a  small  number  of  counties  that  has  enacted  this  type  of 
ordinance.    Nye  County's  resolution  is  largely  based  upon  a  Nevada  state  statute, 
enacted  in  1979,  that  proclaims  that  title  to  all  public  land  in  Nevada  belongs  to 
the  state.    The  State  has  never  attempted  to  enforce  this  statute. 

Federal  officials  have  written  to,  and  in  some  instances  met  with,  county 
officials  to  explain  the  constitutionality  of  federal  control  of  public  lands.   The 
Attorneys  General  of  Montana,  Nevada,  and  New  Mexico  have  themselves  written 
letter  opinions  rejecting  the  counties'  arguments.    Despite  these  efforts,  the 
ordinances  are  being  used  as  the  legal  rationale  for  interfering  with  federal 
activities  on  public  lands.    In  a  number  of  counties  federal  employees  are  being 
threatened  with  criminal  sanctions  and  physical  harm  for  carrying  out  their  duties. 
Both  the  Department  of  the  Interior  and  the  Department  of  Agriculture  report  that 
their  local  employees  are  greatly  concerned  about  their  safety. 

In  addition  to  enacting  ordinances,  some  counties  have  begun  fighting 
federal  management  in  other  ways.    Some  have  filed  lawsuits  against  the  federal 
government  contesting  federal  ownership  and  management  of  public  lands.    For 
example: 

•  Elko  County,  Nevada,  filed  a  suit  challenging  the  authority  of  the  Forest 
Service  to  regulate  water  sources  on  federal  lands. 

*  Otero  County,  New  Mexico,  imposed  grazing  fees  on  a  select  group  of 
ranchers  in  the  county  on  the  theory  that  the  State  of  New  Mexico  owns  the 
public  lands  and  the  county  has  the  right  to  manage  them.    The  ranchers 
filed  an  interpleader  action  in  federal  district  court  against  the  United  States 
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and  Otero  County  in  order  to  have  the  court  decide  to  whonn  the  ranchers 
should  pay  their  grazing  fees.  The  ranchers'  grazing  fees  were  paid  to  the 
court  registry,  not  to  the  Departments  of  the  Interior  and  Agriculture. 

*  County  supremacy  advocates  filed  a  complaint  which  alleged  that  the 
Attorney  General,  the  Secretaries  of  Agriculture  and  Interior,  and  other 
federal  officials  were  participating  in  a  conspiracy  to  prevent  the  plaintiffs 
from  engaging  in  political  activity  on  behalf  of  the  states'  rights  movement. 
The  plaintiffs  voluntarily  dismissed  their  case  after  the  United  States  moved 
to  dismiss. 

*  A  New  Mexico  miner  filed  a  criminal  trespass  action  against  Forest  Service 
employees,  in  their  individual  capacities,  for  their  routine  inspection  of  his 
mill  site  located  on  federal  land. 

*  A  Nevada  rancher  filed  an  action  seeking  to  quiet  title  to  land  and  water 
rights  on  federal  property,  suing  federal  employees  in  their  individual 
capacities. 

*  A  Nevada  County  Commissioner  signed  an  affidavit  seeking  criminal  action 
against  Forest  Service  officials,  in  their  individual  capacities,  for  obstructing 
his  attempt  to  bulldoze  open  a  Forest  Service  road. 

There  have  also  been  numerous  threats  of  legal  action  based  on  the  theory 
that  the  United  States  does  not  own  the  public  lands: 

*  Nye  County  has  sent  many  letters  over  the  past  year  to  Forest  Service  and 
BLM  officials  threatening  to  subject  federal  employees,  carrying  out  their 
official  duties,  to  suits  for  acting  outside  their  delegated  authority. 

*  Many  individual  ranchers  have  similarly  sent  letters  to  Forest  Service  and 
BLM  officials  threatening  to  file  suit  if  official  actions,  such  as  livestock 
removal  and  allotment  changes,  are  taken.    , 

Also,  pursuant  to  their  belief  that  the  federal  government  does  not  own  the 
federal  lands,  many  individual  ranchers  have  failed  to  pay  grazing  fees,  failed  to 
remove  illegal  structures  on  federal  lands,  and  blocked  federal  access  to  federal 
lands. 

In  consultation  with  the  Criminal  Division  of  the  Department  of  Justice,  the 
Federal  Bureau  of  Investigation,  the  Department  of  the  Interior  and  the  Department 
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of  Agriculture,  we  have  undertaken  a  multi-step  response  to  the  county  supremacy 
movement  that  seeks  to  avoid  violence  while  firmly  insisting  on  compliance  with 
federal  law.    Last  year,  the  Department  of  Justice  assigned  a  team  of  attorneys 
from  the  Environment  Division  to  analyze  the  legal  issues  in  cooperation  with  the 
Departments  of  Agriculture  and  Interior.   We  have  undertaken  a  number  of  steps, 
including  the  following: 

*  The  Department  of  Justice  has  instituted  affirmative  civil  litigation  to 
reaffirm  the  United  States'  ownership  and  management  rights  over  federal 
lands.     On  March  8,  1995,  the  Department  filed  an  action  in  federal  district 
court  in  Nevada  seeking  injunctive  and  declaratory  relief  against  Nye  County, 
which  has  promulgated  resolutions  contesting  federal  ownership  of  public 
lands  and  has  carried  out  illegal  actions  on  national  forest  lands. 

A  month  earlier,  the  Department  filed  an  amicus  brief  with  the  Idaho 
Supreme  Court  asking  that  an  Idaho  county's  supremacy  ordinance  be 
invalidated  based  on  preemption  by  federal  law. 

*  The  Department  of  Justice  is  assisting  the  land  management  agencies  in 
preparing  administrative  actions  against  violators,  and  is  challenging  in  court 
those  who  violate  the  law  by  illegally  grazing  or  mining  on  public  lands.    In 
one  case,  the  Department  participated  in  the  filing  of  a  complaint  against  a 
Nevada  rancher  who  continued  to  graze  his  cattle  illegally  on  federal  land 
despite  several  warnings.   The  Department,  through  the  U.S.  Attorney's 
Office  in  Southern  Oregon,  also  brought  a  trespass  action  against  a  person 
squatting  on  BLM  land.   In  both  cases  the  party  illegally  using  U.S.  land 
argued,  using  County  Supremacy  theories,  that  the  Government's  action 
should  fail  because  the  Government  did  not  have  title  to  the  land. 

*  In  the  context  of  existing  litigation  where  the  United  States  is  a  defendant, 
the  Department  of  Justice  is  reoffirming  its  ownership  and  management 
rights  in  New  Mexico. 

*  The  FBI  is  working  with  Forest  Service  and  BLM  law  enforcement  officers  to 
assure  that  effective  and  non-inflammatory  steps  are  taken  in  the  field. 

*  The  Department's  Community  Relations  Service  is  working  with  concerned 
U.S.  Attorneys  on  ways  to  work  with  communities  and  federal  officials  to 
reduce  tensions. 
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The  Department  of  Justice's  Worklife  Policies 

You  also  seek  information  on  the  "family-friendly"  policies  referred  to  in  my 
written  testimony.  These  policies  are  a  part  of  the  worklife  policy  that  has  been 
endorsed  by  Attorney  General  Reno  for  use  by  the  entire  Department  of  Justice. 
While  we  have  not  sought  to  quantify  the  impact  of  these  policies  on  either  the 
productivity  or  the  morale  of  employees  in  the  Environment  and  Natural  Resources 
Division,  we  are  confident,  based  upon  the  feedback  that  we  have  received  from 
both  employees  and  managers,  that  the  program  is  a  success.   The  benefits  we 
see  from  these  policies  include  the  availability  of  employees  over  a  greater  range  of 
hours,  an  increase  in  morale,  and  a  reduction  in  absenteeism.   They  enable  us  to 
retain  valued  employees.   They  also  permit  employees  to  participate  more 
effectively  in  family  life.    These  policies  have  also  resulted  in  a  decrease  in  the 
commuter  time  and  expense  experienced  by  some  employees. 

I  am  enclosing  a  copy  of  a  publication  entitled  "Work  Options:  Balancing 
Workstyles  and  Lifestyles."   It  has  been  published  by  the  Department  of  Justice  for 
its  managers  as  a  guide  to  the  Department's  worklife  policy.  It  provides  detailed 
descriptions  of  the  various  options  available  to  employees  and  managers  under  the 
policy. 

I  hope  that  the  foregoing  has  been  helpful.  Please  let  me  know  if  you  have 
any  additional  questions. 


Sincerely, 


Lois  J.  Schiffer 

Assistant  Attorney  General 
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ment  to  keep  its  prior  treaty  agreements  was  qualified  in  section  1  of  the 
Appropriations  Act  of  July  5,  1862,^°^  authorizing  the  President 

in  cases  where  the  tribal  organization  of  any  Indian  tribe  shall  be  in  actual 
hostility  to  the  United  States  ...  to  declare  all  treaties  with  such  tribe  to  be 
abrogated  by  such  tribe,  if,  in  his  opinion,  the  same  can  be  done  consistently 
with  good  faith  and  legal  and  national  obligations. 

The  formative  era  of  Indian  relations  ended  with  the  Appropriations  Act  of 
March  3,  1871,  providing  for  the  termination  of  treaty  making  with  Indian 
tribes.^^" 

C.  Allotments  and  Assimilation  (1871-1928) 

1.  Agreements,  Statutes,  and  Executive  Orders 

The  end  of  treaty  making  assumes  an  exaggerated  historic  importance 
unless  understood  in  light  of  the  comprehensive  nature  of  federal  involvement 
in  Indian  affairs.^  The  primary  reason  for  the  termination  of  treaty  making  in 
1871  was  political,  the  result  of  the  House  of  Representatives'  desire  to  have 
more  control  over  Indian  affairs  and  over  the  lands  being  ceded  by  the  tribes.^ 
The  federal-Indian  relationship  continued  much  as  it  had  before  187-1.  Negotia- 
tions with  tribes  and  land  cessions  resulted  in  "agreements"  rather  than 
treaties,  and  were  ratified  by  both  houses  of  Congress.^  Congress  continued  to 
establish  reservations,  make  appropriations,  and  enact  statutes  affecting 
Indians.  Like  treaties,  agreements  and  statutes  are  the  "supreme  law  of  the 
land,"  *  creating  rights  and  liabilities  that  are  virtually  identical  to  those 
established  by  treaties.^ 

The  federal-tribal  relationship  also  developed  outside  the  legislative 
framework,  in  the  executive  department.  As  early  as  1855  the  President 
withdrew  lands  from  the  public  domain  for  Indian  reservations.^  For  most 
purposes,  such  executive  orders  have  the  same  legal  ramifications  as  treaties, 


•^^Ch.  135.  §  1,  12  Stat.  512,  528  (codified  at  25  U.S.C.  §  72). 

*°*  Ch.  120.  §1,16  Sut.  544,  566  (codified  at  25  U.S.C.  §  71).  See  text  at  notes  358-373  supra. 

'  See  generally  Cohen,  Original  Indian  Title,  32  Minn.  L.  Rev.  28  a947). 

*  SeeH.  Fritz,  The  Movement  for  Indian  Assimilation  1860-1890,  at  85  (Philadelphia:  Univer- 
sity of  Pennsylvania  Press,  1963);  J.  Kinney,  A  Continent  Lost  —  A  Civilization  Won  159-61 
(Baltimore:  The  Johns  Hopkins  Press,  1937);  F.  Prucha,  American  Indian  Policy  in  Crisis  67-70 
(Norman:  University  of  Oklahoma  Press.  1976)  [hereinafter  cited  as  F.  Prucha,  Policy  in  Crisis). 
See  also  Sec.  Bli  supra. 

'  See,  e.g.,  Act  of  Mar.  1.  1901,  ch.  675,  31  Stat.  848  (Cherokees);  Act  of  July  10.  1882,  ch.  284, 
22  Stat.  157  (Crows);  Act  of  Apr.  29,  1874,  ch.  136,  18  Stat.  36  (Utes).  Sututory  language  reveals 
that  Congress  considered  agreements  and  treaties  to  be  similar.  See,  e.g..  Appropriations  Act  of 
May  1,  1876,  ch.  88,  19  Stat.  41,  45  (authorizing  a  commission  "to  treat  with  the  Sioux  Indians"). 

"U.S.  Const,  art.  VI,  §  2.  See,  e.g.,  Antoine  v.  Washington.  420  U.S.  194.  203-04  (1975). 

*  Indian  country  can  be  established  by  agreements  and  statutes.  See  Ch.  1,  Sec.  D  supra.  Sute 
laws  can  be  preempted  by  agreements  and  statutes  as  well  as  by  treaties.  See  Ch.  5.  Sec.  B  infra. 
See  also,  e.g.,  Antoine  v.  Washington,  420  U.S.  194  (1975)  (hunting  rights);  Winters  v.  United 
SUtes,  207  U.S.  564  (1908)  (water  righU).  See  generally  Wilkinson  &  Volkman,  Judicial  Review 
of  Indian  Treaty  Abrogation,  etc.,  63  Cal.  L.  Rev.  601,  615-17  (1975). 

®  See,  e.g.,  Exec.  Order  of  May  14,  1855,  reprinted  in  1  Indian  Affairs:  Laws  and  Treaties  487 
(C.  Kappler  ed.)  (Washington:  Government  Printing  Office,  1903)  [hereinafter  cited  as  Kappler]; 
Exec.  Order  of  Aug.  9,  1855,  reprinted  in  1  Kappler.  supra,  at  850;  Exec.  Order  of  Sept.  25.  1855. 
reprinted  in  1  Kappler.  supra,  at  849. 
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statutes,  and  agreements.'  In  1919  Congress  ended  the  practice  of  establishing 
reservations  by  executive  order.® 

The  prohibition  of  further  treaty  making  in  1871,  then,  caused  the  federal 
government  to  turn  to  other  procedural  methods  in  dealing  with  Indian  tribes. 
The  end  of  treaty  making  was  a  domestic  political  decision  with  little  legal 
impact  on  the  continuing  relationship  between  the  United  States  and  Indian 
tribes. 

2.  Legislation 

a.  An  Introduction  to  Assimilation 

Although  federal-tribal  relations  were  conducted  in  many  ways,  after  1871 
the  body  of  federal  Indian  law  expanded  chiefly  through  legislation.^  A  trend 
developed  toward  more  general,  comprehensive  legislation  as  the  government 
gradually  moved  away  from  the  tribe-by-tribe  approach  of  the  treaty  making 
years.  The  result  was  a  steady  increase  in  statutory  power  vested  in  Indian 
service  officials  and  a  steady  narrowing  of  the  rights  of  individual  Indians  and 
tribes. 

Rapid  settlement  and  development  of  the  West  dominated  the  last  quarter 
of  the  nineteenth  century.  Such  growth  demanded  legislation  providing  for  the 
acquisition  of  Indian  lands  and  resources.  The  theory  of  assimilation  was  used 
to  justify  the  legislation  as  beneficial  to  Indians.  Proponents  of  assimilation 
policies  maintained  that  if  Indians  adopted  the  habits  of  civilized  life  they 
would  need  less  land,  and  the  surplus  would  be  available  for  white  settlers.  The 
taking  of  these  lands  was  justified  as  necessary  for  the  progress  of  civilization 
as  a  whole.  ^° 

The  process  of  allotment  and  civilization  was  deemed  as  important  for  Indian 
welfare  as  for  the  welfare  of  non-Indians.  The  zealous  humanitarian  reformers 
of  the  period  desired  that  the  Indian  be  absorbed  into  the  mainstream  of 


■'  See  Arizona  v.  California,  373  U.S.  546,  598-601  (1963);  United  States  v.  Walker  River  Irrig. 
Dist.,  104  F.2d  334  (9th  Cir.  1939).  See  ^enera//>- note  5  supra.  Normally,  constitutional  power  over 
Indian  affairs  is  vested  with  Congress  under  the  Indian  Commerce  Clause.  See  U.S.  Const,  art. 
I,  §  8,  cl.  3;  Ch.  3,  Sec.  A  infra. 

The  practice  of  establishing  reservations  by  executive  orders  has  been  upheld  on  the  basis  of 
Congress*  implied  acquiescence  to  the  executive  order.  See  Arizona  v.  California,  373  U.S.  546, 598 
(1963);  17  Op.  Atfy  Gen.  258  (1882).  Rights  under  executive  orders  may  differ  as  to  the  date  of  the 
reservation  of  water  rights,  see  Ch.  10,  Sec.  B6  infra,  and  as  to  compensability  when  takings  by 
the  United  States  occur.  See  Ch.  9,  Sec.  A2b  infra. 

*  Appropriations  Act  of  June  30,  1919,  ch.  4,  §  27,  41  Stat.  3,  34  (codified  at  43  U.S.C.  §  150). 
Modification  of  existing  reservation  boundaries  by  executive  order  was  later  prohibited.  Act  of 
Mar.  3,  1927,  ch.  299,  §  4,  44  Stat.  1347  (codified  as  amended  at  25  U.S.C.  §  398d).  Executive 
orders  promulgated  before  1919  were  not  affected.  See  note  7  supra. 

®  See  generally  Readjustment  of  Indian  Affairs:  Hearings  on  H.R.  7902  Before  the  House  Coram, 
on  Indian  Affairs,  73d  Cong.,  2d  Sess.  428-89  (1934)  (History  of  the  Allotment  Policy),  reprinted 
aa  D.  Ons,  The  Dawes  Act  and  the  Allotment  of  Indian  Lands  (F.  Prucha  ed.)  (Norman: 
University  of  Oklahoma  Press,  1973)  [hereinafter  cited  as  D.  Ons];  J.  Kinney,  supra  note  2;  F. 
Prucha,  Poucy  in  Crisis,  supra  note  2;  W.  Washburn,  The  Assault  on  Indian  Tribalism 
(Philadelphia:  J.  P.  Lippincott  Co.,  1975)  [hereinafter  cited  as  W.  Washburn,  Indian  Tribalism]; 
H.  Fritz,  supra  note  2. 

'°  See  D.  Ons,  supra  note  9,  at  17.  On  the  development  of  assimilationist  notions  earlier  in  the 
nineteenth  century,  see  Sec.  B2d  supra. 
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American    life    and    the    "savagery"    represented    by    tribal    autonomy    be 

destroyed.  ^^ 

One  goal  of  the  assimilationists  was  to  have  the  same  laws  applied  to  Indians 
that  applied  to  whites. ^^  This  movement  was  aided  by  an  1883  incident  that 
compelled  Congress  to  interfere  in  intra-tribal  matters.  A  Sioux  killed  another 
Indian  on  a  reservation  and  was  prosecuted  and  convicted  in  a  federal  district 
court.  On  appeal  the  Supreme  Court  held  in  Ex  parte  Crow  Dog^^  that  in  the 
absence  of  a  specific  congressional  statute  the  federal  court  lacked  criminal 
jurisdiction.^''  Thus  Crow  Dog  could  not  be  prosecuted  in  a  United  States  court 
for  murder.  Shocked  by  Crow  Dog,^^  Congress  appended  to  the  Appropriations 
Act  of  March  3,  1885,  a  section  specifying  seven  major  crimes  over  which  the 
federal  courts  were  authorized  to  exercise  jurisdiction.^^  The  Supreme  Court 
upheld  this  assertion  of  criminal  jurisdiction.^'  The  interference  with  strictly 
internal  affairs  of  Indian  tribes  has  been  described  by  a  modern  scholar  as  "a 
major  blow  at  the  integrity  of  the  Indian  tribes"  and  represented  a  "fundamen- 
tal readjustment  in  the  relations  between  the  Indians  and  the  United  States 
government."  '®  But  reformers  of  the  day  thought  the  legislation  was  not 
radical  enough  and  also  pushed  to  extend  federal  civil  jurisdiction  over 
Indians.  ^^ 

b.  Pre-Dawes  Experiments  in  Allotment  and  Individualized  Property 

The  allotment  concept  was  not  new;  Indian  lands  had  been  allotted  as  early 
as  1633,^°  and  the  allotment  concept  had  been  developing  and  gaining  in 
popularity  for  some  time.^^  Many  treaties  reserved  certain  tracts  from  ceded 
Indian  lands  for  the  use,  occupancy,  or  ownership  of  designated  individual 
Indians  or  families. ^^  These  early  allotments  were  commonly  known  as 
"reservations,"  and  various  forms  of  tenure  were  imposed  upon  them.  Some 
lands  were  held  in  trust,^^  others  granted  in  fee  simple. ^"^  Often  the  Indian 

"  See  D.  Otis,  supra  note  9,  at  8-9;  F.  Prucha,  Poucy  in  Crisis,  supra  note  2,  at  227-64;  H.  Fritz, 
supra  note  2,  at  34,  38-39. 

'^  See  L.  Priest,  Uncle  Sam's  Stepchildren  199-203  (New  Brunswick:  Rutgers  University  Press, 
1942);  F.  Prucha,  Policy  in  Crisis,  supra  note  2,  at  328-41. 

"  109  U.S.  556  (1883). 

'"  Id.  at  572. 

'"■See  16  Cong.  Rec.  934  (1885). 

'^Ch.  341,  §  9,  23  Stat.  362,  385  (codified  as  amended  at  18  U.S.C.  §  1153).  SeeCh.  6,  Sec.  A2b 
infra. 

'^United  Sutes  v.  Kagama,  118  U.S.  375,  385  (1886). 

'*F.  Prucha,  Policy  in  Crisis,  supra  note  2,  at  334. 

'*  See  L.  Priest,  supra  note  12,  at  201-03;  F.  Prlcha,  Policy  in  Crisis,  supra  note  2,  at  334-41. 

^°See  J.  Kinney,  supra  note  2,  at  82. 

*'  See  generally  J.  Kinney,  supra  note  2,  at  81-162;  F.  Prucha,  Policy  in  Crisis,  supra  note  2, 
at  227-71;  Gates,  Indian  Allotments  Preceding  the  Dawes  Act,  in  The  Frontier  Challenge  141, 
141-70  (J.  Clark  ed.)  (Lawrence:  University  Press  of  Kansas,  1971).  See  also  Sec.  BK  supra. 

^^  See,  e.g..  Treaty  with  the  Potawatamies,  Oct.  2,  1818,  7  Stat.  185;  Treaty  with  the  Cherokees, 
Julv  8,  1817,  7  Stat.  156;  Treaty  with  the  Chickasaws.  Sept.  20,  1816,  7  SUt.  150. 

"  See,  e.g.,  Treaty  with  the  Chickasaws,  Sept.  20,  1816,  7  Stat.  150;  Act  of  Mar.  3,  1817,  ch.  88, 
§1,3  Stat.  380,  380-81  (implementing  Treaty  with  the  Creeks,  Aug.  9,  1814.  7  SUt.  120). 

^"See,  e.g..  Treaty  with  the  Miamies,  Oct.  6,  1818,  7  Stat.  189;  Treaty  with  the  WyandoU, 
Senecas,  Delawares,  Shawanese,  Potawatomees,  Ottawas,  and  Chippeways,  Sept.  29,  1817,  7  Stat. 
160;  Treaty  with  the  Piankishaws,  Dec.  30,  1805,  7  Stat.  100. 
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acquired  title  under  a  restriction  against  alienation  without  the  consent  of  the 
President.^^ 

Later,  allotments  were  used  as  a  method  of  terminating  tribal  existence. 
Allottees  surrendered  their  interests  in  the  tribal  estate  and  became  citizens 
subject  to  state  and  federal  jurisdiction.^^  During  the  1850's  this  break-up  of 
tribal  lands  and  tribal  existence  assumed  a  standard  pattern.  Such 
experiments  in  allotment  served  as  models  for  later  legislation. 

Legislation  concerning  allotments  was  sporadic  but  consistent  with  the 
philosophy  of  eliminating  tribal  autonomy.  For  instance,  in  1847  Congress 
relaxed  the  statutory  requirement  that  monies  due  tribes  be  paid  to  tribal 
officers. ^^  Instead,  payments  could  be  made  at  the  discretion  of  the  executive 
department  "to  the  heads  of  families  and  other  individuals  entitled  to  partici- 
pate therein."  The  effect  was  to  substitute  the  judgment  of  federal  officials  for 
that  of  tribal  governments  on  the  question  of  tribal  membership  and  in  the 
disposition  of  tribal  funds,  weakening  tribal  leadership.  Congress  also 
attempted  to  separate  Indians  from  their  tribes  by  extending  homestead  acts 
to  individual  Indians.^®  The  effort  was  largely  ineffective.  Such  statutes 
constitute  a  few  of  the  many  designed  to  individualize  tribal  property. 

The  early  experiments  in  allotment  were  recognized  as  failures,  even  by 
Congress.^  Much  of  the  allotted  land  quickly  passed  from  Indian  allottees  into 
the  hands  of  white  traders  and  land  companies.^'  Often  Indians  were  defrauded 
of  their  lands.^^  Some  of  the  larger  land  swindles  resulted  in  national  scandals 
and  congressional  investigations.^^  Proponents  of  allotment  blamed  the  failure 
chiefly  on  the  alienability  of  allotments,  asserting  that  the  results  would  differ 
if  the  lands  were  made  inalienable.^'* 

c.  The  General  Allotment  (Dawes)  Act 

The  General  Allotment  Act  of  1887,  commonly  referred  to  as  the  Dawes  Act, 
represented  a  comprehensive  attempt  to  create  a  new  role  for  the  Indian  in 
American  society.     The  first  section  authorized  the  President  to  allot  tribal 


**  See.  e.g..  Treaty  with  the  Delawares,  Oct.  3,  1818,  7  Stat.  188;  Treaty  with  the  Potawatamies, 
Oct.  2,  1818,  7  Stat.  185;  Treaty  with  the  Weas,  Oct.  2,  1818.  7  Stat.  186. 

^®  See,  e.g.,  Treaty  with  the  Wyandots,  Apr.  1,  1850,  9  Stat.  987,  Treaty  wiih  the  Stockbridges, 
Nov.  24,  1848,  9  Stat.  955;  Act  of  Mar.  3,  1839,  ch.  83,  5  Stat.  349.  See  generally  Sec.  Blf  supra. 

"  Act  of  Mar.  3,  1847,  ch.  66,  §  3,  9  Stat.  203  (amending  Act  of  June  30,  1834,  ch.  162,  §  11,  4 
Stat.  735,  737)  (codified  as  amended  at  25  U.S.C.  §  111). 

^^Appropriations  ActofMar.  3,  1875,  ch.  131,  §  15,  18  Stat.  402,  420  (repealed  1976)  (formerly 
codified  at  43  U.S.C.  §  189  (1970));  Appropriations  Act  of  July  4,  1884,  ch.  180,  §  1,  23  Stat.  76, 
96  (repealed  1976)  (formerly  codified  at  43  U.S.C.  §  190  (1970)). 

^  See  F.  Prucha,  Policy  in  Crisis,  supra  note  2,  at  234. 

^°  CoMM.  ON  THE  TERRITORIES,  REPORT,  H.R.  Rep.  No.  188,  45th  Cong.,  3d  Sess.  (1879).  SeeCoMM'R 
Ind.  Aff.  Ann.  Rep.,  Exec.  Doc.  No.  1, 45th  Cong.,  3d  Sess.  442-45  (1878)  [hereinafter  cited  as  1878 
Comm'r  Rep.).  See  generally  D.  Otis,  supra  note  9,  at  50-56. 

^'  SeeCoMM.  ON  the  Territories,  Report,  H.R.  Rep.  No.  188,  45th  Cong..  3d  Sess.  (1879);  1878 
Comm'r  Rep.,  supra  note  30,  at  443-44. 

^''See  1878  Comm'r  Rep.,  supra  note  30,  at  442-45. 

^^See.  e.g.,  Comm.  on  Ind.  Aff.,  Report,  H.R.  Doc.  No.  1035,  27th  Cong.,  2d  Sess.  (1842). 

'*  See  D.  Otis,  supra  note  9,  at  50-51;  L.  Priest,  Uncle  Sam's  Stepchildren,  supra  note  12,  at 
178-79;  F.  Prucha,  Policy  in  Crisis,  supra  note  2,  at  241-44. 

**Ch.  119,  24  Stat.  388  (codified  as  amended  at  25  U.S.C.  §§  331-334,  339,  341,  342,  348,  349. 
354,  381).  On  allotments,  see  generally  Ch.  11,  Sec.  B  infra. 
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lands  in  designated  quantities  to  reservation  Indians.  The  second  section 
permitted  Indian  allottees  to  select  their  own  lands,  so  far  as  was  practicable, 
in  order  to  retain  prior  improvements.  Section  4  permitted  "any  Indian  not 
residing  upon  a  reservation,  or  for  whose  tribe  no  reservation  has  been  pro- 
vided" to  secure  an  allotment  upon  the  public  domain. 

Section  5  of  the  Dawes  Act  provided  that  title  to  allotments  be  held  in  trust 
by  the  United  States  for  twenty-five  years,  or  longer  if  the  President  so  desired. 
During  the  trust  period,  encumbrances  or  conveyances  were  void.  In  general, 
the  laws  of  descent  and  partition  in  the  state  or  territory  where  the  lands  were 
located  applied  after  the  trust  period  was  over  and  patents  were  executed  and 
delivered.  If  surplus  lands  remained  after  the  allotments  were  made,  section 
5  authorized  the  Secretary  to  negotiate  with  the  tribes  for  purchase  by  the 
United  States.  The  purchase  money  was  to  be  held  in  trust  for  the  sole  use  of 
the  tribes  to  whom  the  reservation  belonged;  it  was  subject  to  appropriation  by 
Congress,  however,  for  the  education  and  civilization  of  the  tribe  or  its  mem- 
bers. Section  5  also  provided  that  Indians  be  given  preference  for  employment 
in  the  federal  government. 

Section  6  of  the  Dawes  Act  subjected  the  allottees  to  civil  and  criminal 
jurisdiction  of  the  state  or  territory  in  which  they  resided.  It  also  granted 
citizenship  to  certain  civilized  Indians.  Section  7  authorized  distribution  of 
irrigation  water;  section  8  exempted  certain  tribes,  including  the  Five  Civilized 
Tribes  of  Oklahoma, ^^  from  the  Act.  In  addition,  various  saving  clauses 
maintained  existing  congressional  and  administrative  powers. 

The  General  Allotment  Act  of  1887  culminated  years  of  debate  on  allotment 
proposals.^^  The  final  version  provided  for  mandatory  allotment.  Senator 
Dawes,  sponsor  of  the  bill,  had  favored  a  voluntary  program  but  eventually 
supported  compulsory  allotment  because  he  was  persuaded  that  destruction  of 
the  tribal  system  was  inevitable. ^^  Humanitarian  reformers  were  convinced 
that  termination  of  tribal  life  was  necessary'  if  the  Indian  was  to  participate 
fully  in  the  American  system. ^^  Allotment  was  central  to  a  civilization  pro- 
gram because  the  difference  in  Indian  and  white  concepts  of  property  was 


'®The  Five  Civilized  Tribes  were  excluded  from  the  Allotment  Act.  One  scholar  noted  the  irony 
of'the  omission  of  the  most  advanced  Indians  from  the  provisions  of  a  bill  allegedly  in  the  interests 
of  those  Indians  most  advanced  in  'civilization.' "  W.  Washburn,  Indian  Tribalism,  supra  note  9, 
at  8.  Their  land  was  later  allotted.  See  F.  Prucha,  Policy  in  Crisis,  supra  note  2,  at  391-401. 

The  policy  of  allotment  and  assimilation  was  applied  in  one  of  its  most  extreme  forms  in  the 
Indian  Territory  which,  as  of  the  late  nineteenth  centun.-,  comprised  the  area  of  Eastern  Oklahoma 
inhabited  by  the  Five  Civilized  Tribes.  By  a  series  of  statutes  land  was  allotted,  the  tribal  govern- 
ments were  effectively  dismantled,  and  the  Indian  Territory  was  opened  for  settlement  to  pave  the 
way  for  Oklahoma  sUtehood  in  1907.  See  Ch.  14,  Sec.  B  infra.  See  generally  A.  Debo,  And  Still 
THE  Waters  Run  (Princeton:  Princeton  University  Press,  1972). 

"  See  generally  D.  Otis,  supra  note  9,  at  3-7;  F.  Prucha,  Policy  in  Crisis,  supra  note  2,  at  227-52; 
W.  Washburn,  Indian  Tribalism,  supra  note  9,  at  3-27. 

**W.  Washburn,  Indian  Tribalism,  supra  note  9,  at  17,  22. 

^'See  Comm'r  Ind.  Aff.  Ann.  Rep.,  H.R.  Exec.  Doc.  No.  1,  51st  Cong.,  1st  Sess.  3-4  (1889) 
[hereinafter  cited  as  1889  Comm'r  Rep.]  ("tribal  relations  should  be  broken  up,  socialisrr  destroyed, 
and  the  family  and  the  autonomy  of  the  individual  substituted");  D.  Otis,  supra  note  9,  at  8-9;  F. 
Prucha,  Poucy  in  Crisis,  supra  note  2,  at  152-55,  227-33. 
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considered  fundamental.'*'^  In  general,  reformers  agreed  that  "the  white  man's 
way  was  good  and  the  Indian's  way  was  bad."  '*^ 

Another  stated  philanthropic  aim  of  allotment  was  protection  of  the  individ- 
ual Indian's  land.  A  government  patent,  reformers  argued,  was  more  secure 
than  possession  under  tribal  law  or  custom.'*^  It  was  also  desirable  to  sittle  the 
Indians  at  last  in  a  permanent  place;  continual  removal  was  thought  to  prevent 
attachment  to  the  land.'*^  Indians  who  favored  allotment  hoped  a  patent  in  fee 
would  protect  them  against  white  encroachment  and  prevent  removal  by  the 
government.'*'' 

Eastern  philanthropists  wanted  to  civilize  the  Indian;  western  settlers 
wanted  Indian  land.  The  expanding  white  civilization  continued  to  break  down 
the  reservations,  and  the  federal  government  could  not  or  would  not  prevent 
it.'*^  The  pressure  for  Indian  land  was  a  powerful  motivating  force  for  the 
allotment  policy.  Private  land  speculators,  timber  interests,  and  railroads  took 
part  in  its  development.**^  It  was  hoped  that  an  added  benefit  of  allotment 
would  be  relief  from  the  expensive  burden  of  Indian  appropriations.*^ 

Some  tribes  formally  protested  the  allotment  policy."*®  Many  Indian  agents 
claimed  Indians  favored  allotments.  Allotment  was  the  official  policy  of  the 
Indian  Office,  however,  and  incentive  was  present  for  agents  to  write  reports 
that  would  be  favorably  received  by  their  superiors."*^  One  scholar  stated  that 
while  evidence  suggests  "the  overwhelming  majority  of  Indians  opposed  the 
breakup  of  the  tribal  system,  the  Indian  voice  was  either  not  heard,  not  heeded, 
or  falsely  reported." 

d.    Development  of  the  Allotment  Program 

Following  the  passage  of  the  General  Allotment  Act,  a  piecemeal  process  of 
amending  and  developing  the  allotment  program  began.  Congress  passed  leg- 
islation to  remedy  administrative  problems  and  to  satisfy  public  pressure  for 
a  change  in  federal  policy: 

One  of  the  first  administrative  problems  concerned  whether  non-Indians 
married  to  Indians  should  share  in  tribal  property  and  tribal  control.  Congress 
enacted  the  Act  of  August  9, 1888,  providing  that  intermarried  male  whites  did 
not  acquire  "any  right  to  any  tribal  property,  privilege,  or  interest  whatever 


*"  "It  is  doubtful  whether  any  high  degree  of  civilization  is  possible  without  individual  ownership 
of  land,"  Comm'r  Ind.  Aff.  Ann.  Rep.,  H.R.  Exec.  Doc.  No.  1,  44th  Cong.,  2d  Sess.  381,  387  (1876); 
"Common  property  and  civilization  cannot  co-exist,"  Comm'r  Ind.  Aff.  Ann.  Rep.,  Sen.  Doc.  No. 
9,  25th  Cong..  3d  Sess.  440,  454  (1838). 

**  D.  Ons,  supra  note  9,  at  9. 

*^  See  id.  at  13. 

*^  See  1878  Comm'r  Rep.,  supra  note  30,  at  439,  442. 

**  See  D.  Ons,  supra  note  9,  at  40-56. 

*^  See  H.R.  Rep.  No.  165,  45th  Cong.,  3d  Sess.  2  (1879). 

*®  See  D.  Otis,  supra  note  9,  at  20-30. 

"See  Comm'r  Ind.  Aff.  Ann.  Rep.,  H.R.  Exec.  Doc.  No.  1,  45th  Cong..  1st  Sess.  1,  17  (1881). 

**  See.  e.g.,  H.R.  Exec.  Doc.  No.  83,  47th  Cong..  1st  Sess.  2  (1882);'H.R.  Misc.  Doc.  No.  18,  47th 
Cong.,  2d  Sess.  (1883).  The  role  white  interests  played  in  Indian  opposition  is  unclear.  See  D.  Ons, 
supra  note  9,  at  43-44. 

*^  See  11  Cong.  Rec.  781  (1881);  D.  Oris,  supra  note  9,  at  40-56, 137-38.  See  also  Comm.  on  Ind. 
Aff.,  Minority  Report,  H.R.  Rep.  No.  1576.  46th  Cong.,  2d  Sess.  7  (1880). 

**•  W.  Washburn,  Indian  Tribalism,  supra  note  9,  at  8. 
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to  which  any  member  of  such  tribe  is  entitled."  ^*  Citizenship  was  granted  to 
an  Indian  woman  who  married  a  white  man  without  detriment  to  her  rights 
of  participation  in  tribal  property. 

The  original  Dawes  Act  allotted  160  acres  to  each  head  of  household  and  40 
acres  to  minors.  Married  women  were  given  no  separate  rights  to  land,  a  fact 
that  soon  aroused  protest.^^  It  was  also  argued  that  the  young  and  able-bodied 
should  not  have  less  land  than  the  old  and  infirm. ^^  Equalization  was 
demanded.  In  1891  Congress  amended  the  Dawes  Act  to  provide  allotments  of 
80  acres  of  agricultural  land,  or  160  acres  of  grazing  land,  to  each  Indian.^" 

Demand  for  Indian  land,  problems  in  administration,  and  criticism  from 
reformers  resulted  in  legislation  providing  for  the  removal  of  many  restrictions 
on  the  sale  of  allotments.  Since  it  was  often  impractical  to  partition  inherited 
land  among  heirs.  Congress  established  a  procedure  in  1902  allowing  adult 
heirs  of  an  allottee  to  petition  for  sale  of  the  allotment.^^  The  Burke  Act  of  1906 
authorized  elimination  of  all  trust  restrictions  if  an  allottee  was  deemed  com- 
petent.^^ The  Appropriations  Act  of  March  1,  1907,  permitted  the  sale  of 
restricted  lands  of  non-competent  allottees,  the  proceeds  to  be  used  for  the 
seller's  benefit. ^^  In  1908  the  Secretary  of  the  Interior  was  authorized  to  issue 
fee  patents  to  competent  heirs  of  allottees  dying  prior  to  expiration  of  the  trust 
period.^^ 

Congress  also  passed  legislation  permitting  the  taking  of  Indian  lands  for 
other  purposes.  The  Appropriations  Act  of  March  3,  1901,  authorized  the  Secre- 
tary of  the  Interior  to  grant  rights-of-way  across  tribal  and  allotted  lands  for 
telephone  and  telegraph  lines  and  offices.  The  same  section  subjected  allotted 
lands  to  condemnation  'Tor  any  public  purpose"  under  the  laws  of  the  state  or 
territory  in  which  they  were  located.  Indian  lands  could  be  granted  to  railroads 
for  varying  uses  under  the  Appropriations  Act  of  March  3,  1909.^° 

Individual  Indians  often  encountered  problems  in  acquiring  and  retaining 
allotments.  Congress  enacted  several  statutes  in  attempts  to  remedy  these 
difficulties.  In  1894  federal  courts  were  given  jurisdiction  to  adjudicate  the 
claims  of  individuals  denied  allotments.^*  This  provision  was  amplified  in  1901 
to  allow  claimants  to  sue  the  United  States  as  defendants,  represented  by  the 
district  United  States  Attorney. ^^  The  Appropriations  Act  of  June  21,  1906, 
gave  the  President  discretion  to  extend  the  trust  period  of  any  allottee  for  as 


*'Ch.  818,  25  Stat.  392  (codified  at  25  U.S.C.  §§  181-183).  Section  3  specified  the  evidence 
needed  to  prove  marriage. 

"  See  1889  Comm'r  Rep.,  supra  note  39,  at  3.  17;  Comm'r  I.nd.  Aff,  A.nn.  Rep..  S.  Exec.  Dor.  No. 
64,  51st  Cong.,  1st  Sess.  1-4  (1890). 

"  See  F.  Prucha,  Policy  in  Crisis,  supra  note  2,  at  257;  D.  Otis,  supra  note  9,  al  106-07. 

**  Act  of  Feb.  28,  1891,  ch.  383,  §§   1-2,  26  Sut.  794  (codified  as  amended  at  25  U.S.C.  §  331). 

"  Appropriations  Act  of  May  27.  1902,  ch.  888,  §  7,  32  Stat.  245,  275  (codified  at  25  U.S.C. 
§  379). 

*«Ch.  2348,  34  Stat.  182  (codified  at  25  U.S.C.  §  349). 

"Ch.  2285.  §  1,  34  Stat.  1015.  1018  (codified  at  25  U.S.C.  §  405). 

"Act  of  May  29.  1908,  ch.  216,  35  Stat.  444  (codified  at  25  U.S.C.  §  404). 

"Ch.  832,  §  3,  31  Stat.  1058,  1083  (codified  at  25  U.S.C.  §§  319.  357). 

^Ch.  263,  35  Stat.  781  (codified  as  amended  at  25  U.S.C.  §  320). 

^'  Appropriations  Act  of  Aug.  15,  1894,  ch.  290.  §  1,  28  Stat.  286.  305  (codified  as  amended  at 
25  U.S.C.  §  345). 

**  Act  of  Feb.  6,  1901.  ch  217.  31  Stat.  760  (codified  as  amended  at  25  U.S.C.  §§  345-346). 
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long  as  deemed  necessary .^^  The  Act  also  prohibited  allotments  from  becoming 
"liable  to  the  satisfaction  of  any  debt  contracted  prior  to  the  issuing  of  the  final 
patent  in  fee."  ^  Money  accruing  from  the  lease  or  sale  of  trust  lands  was 
protected  also  against  debts  or  claims  arising  or  contracted  during  the  trust 
period.^^  The  Burke  Act  of  1906  delayed  extension  of  state  civil  and  criminal 
jurisdiction  until  expiration  of  the  trust  period.^® 

The  Act  of  June  25,  1910,  constituted  a  major  revision  of  the  General 
Allotment  Act.^'  Congress  sought  to  fill  gaps  and  deficiencies  in  the  adminis- 
tration of  estates  of  allottees  and  in  managing  lands  retained  by  Indian 
tribes.^® 

Section  1  of  the  1910  Act  authorized  the  Secretary  of  the  Interior  to  adminis- 
ter the  estates  of  allottees  and  to  sell  heirship  lands  or  grant  fee  patents  to  the 
heirs.  Section  2  provided  for  testamentary  disposition  of  allotments  with  the 
approval  of  the  Secretary  and  the  Commissioner  of  Indian  Affairs.  Under 
Section  3  allottees  were  permitted  to  relinquish  allotments  to  their  children 
who  had  not  received  allotments. 

Section  4  of  the  Act  permitted  leasing  of  trust  allotments  for  periods  not 
exceeding  five  years  and  also  empowered  the  Secretary  to  supervise  the  expen- 
diture of  funds  derived  from  the  leases  for  the  benefit  of  Indians.  Section  5 
made  it  unlawful  to  induce  an  Indian  to  execute  any  conveyance  of  any  interest 
in  trust  lands.  In  an  effort  to  eliminate  the  fraudulent  practices  resulting  in 
large  losses  of  Indian  land,  section  6  included  various  provisions  for  the  pro- 
tection of  Indian  timber  against  unlawful  burning,  cutting,  or  other  injury. 
Section  7,  however,  authorized  the  sale  of  timber  on  unallotted  lands  under 
regulations  prescribed  by  the  Secretary.  Similar  authority  for  timber  sales  on 
restricted  allotted  lands  was  contained  in  section  8. 

Section  13  of  the  Act  protected  Indian  power  and  reservoir  sites  from  entry 
and  allotment.  Section  14  authorized  the  Secretary  to  cancel  patents  covering 
such  sites,  allotting  other  lands  of  equal  value  and  reimbursing  Indians  for 
improvements  on  the  cancelled  allotments.  Additional  sections  attempted  to 
remedy  a  variety  of  other  minor  problems  that  had  developed  since  the  passage 
of  the  General  Allotment  Act. 

e.     Use  of  Indian  Land:  Leasing  and  Irrigation 

The  allotment  program  did  not  succeed  in  turning  the  Indian  into  a  farmer, 
and  much  allotted  land  remained  unfarmed.  There  are  many  reasons  for  this, 
including  inefficiency  of  the  Indian  agency  system,  inadequate  appropriations 
for  farm  implements,  lack  of  vocational  training,  unsuitability  of  the  land  for 
agriculture,  physical  incapacity  of  some  allottees,  and  the  spiritual  opposition 
of  some  Indians  to  plowing  Mother  Earth. ^^  Public  pressure  mounted  to  utilize 


^  Ch.  3504,  §  1,  34  SUt.  325,  326  (codified  at  25  U.S.C.  §  391). 

"  §  1,  34  Stat,  at  327  (codified  at  25  U.S.C.  §  354). 

"  §  1,  34  SUt.  at  327  (codified  at  25  U.S.C.  §  410). 

««Ch.  2348,  34  Stat.  182  (codified  at  25  U.S.C.  §  349). 

*'  Ch.  431,  36  Stat.  855  (codified  as  amended  at  18  U.S.C.  §§  1853,  1856;  25  U.S.C.  §§  47,  151, 
202,  312,  331,  333,  336,  337,  351,  352,  353,  372,  373,  403,  406,  407,  408). 

"See  H.R.  Rep.  No.  1135,  61st  Cong.,  2d  Sess.  (1910). 

^*  See  D.  Otis,  supra  note  9,  at  51-55, 98-1 10;  W.  Washburn,  Red  Man's  LandAVhite  Man's  Law 
143-45  (New  York:  Charles  Scribner's  Sons,  1971)  [hereinafter  cited  as  W.  Washburn,  Red  Man's 
Land].  On  leasing  of  tribal  lands,  see  generally  Ch.  9,  Sec.  C  infra. 
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the  "wasted"  land.  Western  settlers  were  anxious  to  farm  it;  land  companies 
were  ready  to  lease  it  from  the  Indians  and  sublease  to  the  settlers  at  a  profit. 
It  was  argued  that  industrious  white  farmers  would  be  a  civilizing  influence. ^° 
Also,  it  was  hoped  that  the  income  from  leasing  would  reduce  appropriations 
for  Indians.'* 

The  Act  of  February  28,  1891,  equalized  allotments  and  permitted  the 
leasing  of  individual  allotments  if  the  Secretary  found  that  the  allottee,  "by 
reason  of  age  or  other  disability,"  could  not  "personally  and  with  benefit  to 
himself  occupy  or  improve  his  allotment  or  any  part  thereof"  "^  Section  3 
permitted  leasing  of  certain  tribal  lands  "by  authority  of  the  Council  speaking 
for  such  Indians"  subject  to  the  Secretary's  approval,  with  such  leases  not  to 
exceed  three  years  for  farming  and  grazing,  or  ten  years  for  mining.  Few  leases 
were  approved  under  these  provisions.'^ 

In  1894  the  number  of  years  allowed  for  farming  leases  was  increased  to  five 
and  provisions  for  leasing  of  surplus  lands  for  grazing  purposes  were  extended 
to  farming.''*  Subsequently,  the  number  of  leases  increased.'^  Reformers  were 
disturbed  by  the  rise  since  they  felt  leasing  would  not  aid  assimilation.'^ 

Congress  fluctuated  on  the  handling  of  leasing.  In  1897  most  restrictions  of 
the  1891  Act  were  reinstated,"  but  the  number  of  leases  did  not  decrease 
significantly.'*  The  provisions  for  leasing  were  eased  again  in  1900.'^  The  Act 
of  June  25,  1910,  greatly  relaxed  restrictions,  providing  that  "any  Indian 
allotment  held  under  a  trust  patent  may  be  leased  by  the  allottee  for  a  period 
not  to  exceed  five  years,"  subject  to  the  regulations  of  the  Secretary  of  the 
Interior.*^ 

In  1919  leasing  of  tribal  lands  for  mining  purposes  was  authorized  in  nine 
western  states.®*  Leases  were  permitted  for  twenty  years  "with  the  preferential 
right  in  the  lessee  to  renew  the  same  for  successive  periods  often  years."  The 
1919  statute  did  not  require  tribal  views  or  consent  on  the  disposition  of  tribal 


'°  See  D.  Otis,  supra  not*  9,  at  98-99;  F.  Prucha,  Policy  in  Crisis,  supra  note  2,  at  258-59. 

■"  See  Comm'r  Ind.  Aff.  Ann.  Rep.,  H.R.  Exec.  Doc.  No.  1,  49th  Cong.,  2d  Sess.  79,  95  (1886). 
On  leasing  of  allotments,  see  generally  Ch.  11,  Sec.  B4d  infra. 

"  Ch.  383,  §  3,  26  Stat.  794,  795  (codified  as  amended  at  25  U.S.C.  §  336). 

■'^Comm'r  Ind.  Aff. 'Ann.  Rep.,  H.R.  Exec.  Doc.  No.  1,  53d  Cong.,  2d  Sess.  5,  26-30  (1893); 
Comm'r  Ind.  Aff.  Ann.  Rep.,  H.R.  Exec.  Doc.  No.  1,  52d  Cong.,  1st  Sess.  5,  71-74  (1892). 

''*  Appropriations  Act  of  Aug.  15, 1894,  ch.  290,  §  1,  28  Stat.  286, 305  (superseded  in  part  in  1900) 
(codified  in  part  at  25  U.S.C.  §  402).  See  25  U.S.C.  §  395. 

■'^  See  Comm'r  Ind.  Aff.  Ann.  Rep.,  H.R.  Exec  Doc.  No.  1,  53d  Cong.,  3d  Sess.  32-37  (1894);  D. 
0ns.  supra  note  9,  at  118-20. 

'^  See  Bd.  Ind.  Comm'rs  Ann.  Rep.,  H.R.  Exec  Doc.  No.  1, 53d  Cong.,  3d  Sess.  1017, 1021  (1894); 
D.  0ns,  supra  note  9,  at  118-19;  F.  Prucha,  Policy  in  Crisis,  supra  note  2,  at  258-61. 

■"  Appropriations  Act  of  June  7,  1897,  ch.  3,  §  1,  30  Stat.  62,  85  (superseded  in  1900).  See  25 
U.S.C.  §  395. 

■'*  Comm'r  Ind.  Aff.  Ann.  Rep.,  H.R.  Doc.  No.  5,  55th  Cong.,  2d  Sess.  40-43  (1897);  Comm'r  Ind. 
Aff.  Ann.  Rep.,  H.R.  Doc.  No.  5,  55th  Cong.,  3d  Sess.  55-61  (1898);  Comm'r  Ind.  Aff.  Ann.  Rep., 
H.R.  Doc.  No.  5,  56th  Cong.,  1st  Sess.  55-60  (1899);  Comm'r  Ind.  Aff.  Ann".  Rep.,  H.R.  Doc.  No. 
5,  56th  Cong.,  2d  Sess.  76-81  (1900).  See  D.  Otis,  supra  note  9,  at  120-21. 

'^  Appropriations  Act  of  May  31,  1900,  ch.  598,  §  1,  31  SUt.  221.  229  (codified  at  25  U.S.C. 
5  395). 

*°Ch.  431,  §  4,  36  Stat.  855,  856  (codified  at  25  U.S.C.  §  403). 

*'  Appropriations  Act  of  June  30.  1919,  ch.  4,  §  26,  41  Stat.  3,  32  (codified  as  amended  at  25 
U.S.C.  §  399). 
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property.  Mineral  leasing  on  Indian  reservations  was  treated  similarly  to 
leasing  on  the  public  domain.®^ 

The  Appropriations  Act  of  February  14,  1920,  permitted  the  Secretary  of  the 
Interior  to  charge  a  reasonable  fee  to  recover  the  government's  costs  of 
handling  leases.  Leasing  procedures  were  simplified  by  the  Appropriations 
Act  of  March  3,  1921.®''  Restricted  allotments  could  be  leased  by  the  allottee, 
subject  only  to  the  local  Indian  agent's  approval;  the  Secretary's  approval  was 
no  longer  required. 

Much  of  the  land  remaining  under  Indian  ownership  was  arid,  and  irrigation 
was  necessary  for  its  development.  After  1893  Congress  made  annual  general 
appropriations  for  irrigation.®^  In  1914  all  prior  and  future  appropriations  for 
irrigation  were  made  reimbursable  if  Indians  had  adequate  funds. ®^  The  Act 
also  apportioned  the  costs  of  irrigation  projects  among  individual  Indians 
whose  lands  benefited;  previously  these  costs  were  charged  to  the  tribe. 

f.    Effect  of  Allotment  and  Assimilation  on  Land  Tenure 

Indian  reformers  probably  did  not  realize  that  allotment  would  be  such  an 
effective  method  of  separating  Indians  from  their  lands.  Congress  ultimately 
recognized  the  experiment  as  a  failure  and  reversed  the  policy.  But  no  shift  in 
policy,  however  dramatic,  could  undo  the  significant  impact  of  allotment  on 
Indian  land  tenure. 

The  Burke  Act  of  1906  gave  authority  to  the  Secretary  of  the  Interior  alone 
to  issue  a  patent  in  fee  before  the  expiration  of  the  trust  period  "whenever  he 
shall  be  satisfied  that  any  Indian  allottee  is  competent  and  capable  of 
managing  his  or  her  affairs."  ®'  Initially  patents  were  issued  solely  on  the 
recommendation  of  the  local  Indian  superintendent.®®  During  the  first  three 
years  of  the  law's  operation,  2,744  applications  were  made,  2,676  of  them 
approved.®^  At  least  sixty  percent  of  the  patentees  disposed  of  their  lands  and 
the  proceeds. ^°  To  alter  the  trend  Commissioner  Valentine  in  1909  began 
requiring  more  detailed  reports  and  a  greater  showing  of  competency.®^ 
Approximately  thirty  percent  of  patentees  after  that  time  "failed  to  make 
good,"  according  to  the  Commissioner.®^ 


**See  L.  ScHMECKEBiER,  The  Office  of  Indian  Affairs  179  (Baltimore:  The  Johns  Hopkins 
Press,  1927).  On  mineral  leasing  today,  see  Ch.  9,  Sec.  C2  infra. 

*^  Ch.  75,  §  1,  41  Stat.  408,  415  (codified  as  amended  at  25  U.S.C.  §  413). 

**Ch.  119,  §  1,  41  SUt.  1225,  1232  (codified  at  25  U.S.C.  §  393). 

"  See  L.  ScHMECKEBiER,  supra  note  82,  at  238.  On  irrigation  of  Indian  lands,  see  generally  Ch. 
10,  Sec.  C  infra;  Ch.  13,  Sec.  HI  infra. 

**  Appropriations  Act  of  Aug.  1,  1914,  ch.  222,  §  1,  38  SUt.  582,  583  (codified  as  amended  at  25 
U.S.C.  §  385). 

*'Ch.  2348,  §  6,  34  Stat.  182,  183  (codified  at  25  U.S.C.  §  349). 

**  2  Dep't  Int.  AhfN.  Rep.  62  (1912).  (Comm'r  Ind.  Aif.  Ann.  Rep.). 

""Id. 

^Id. 

**  Id.  From  1909  to  1912  approximately  3,400  applications  for  patents  were  approved  and  2,000 
were  denied. 
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In  1913  Commissioner  Sells  reinstated  the  liberalized  policy,  and  the  issu- 
ance of  fee  patents  increased  considerably.^^  This  policy,  formalized  in  1917, 
accelerated  the  end  of  what  Sells  called  "wardship."  Generally,  patents  in  fee 
were  issued  immediately  to  graduates  of  government  schools  and  adult  Indians 
of  less  than  one-half  blood.  Patents  were  granted  to  adults  of  one-half  or  more 
Indian  blood  found  competent  after  investigation.  The  same  system  of  individ- 
ualization was  applied  to  the  sale  of  lands,  individual  Indian  monies,  and  pro 
rata  shares  of  tribal  trust  funds.  In  ending  wardship  for  those  Indians  deemed 
as  competent  in  business  affairs  "as  the  average  white  man,"  Sells  envisioned 
"the  beginning  of  the  end  of  the  Indian  problem."  Under  this  policy  17,176  fee 
patents  were  issued  in  the  three  years  from  1917  to  1920,  nearly  twice  the 
number  issued  in  the  preceding  ten  years.^^ 

In  1921  a  new  commissioner  announced  that  the  liberal  policy  in  issuing  fee 
patents  would  be  discontinued;  application  with  proof  of  competency  for  issu- 
ance of  a  fee  patent  became  a  requirement.^^  From  1922  to  1926  the  number 
of  fee  patents  granted  decreased  steadily.^'  In  1927  the  Secretary  of  the  Inte- 
rior was  given  the  power  to  cancel  patents  issued  prior  to  expiration  of  the  trust 
period.^^ 

The  allotment  program  created  problems  for  Indians  even  when  they  were 
able  to  retain  their  lands.  Reservations  became  checkerboarded  as  the  sale  of 
surplus  lands  to  whites  isolated  individual  Indian  allotments.  Fractionated 
heirships  and  multiple  ownership  resulted  as  lands  of  deceased  allottees  were 
divided  among  the  heirs.  Since  heirs  to  allotments  held  undivided  interests  in 
the  land,  descent  often  subjected  allotments  to  so  many  interests  that  their 
owners  could  not  use  them.  Also  the  federal  administrative  process  for 
determining  heirship  was  slow.^^  Moreover,  retained  land  was  often  tied  up  in 
illegal  or  submarket  leases  to  land  companies.  Evicting  the  illegal  lessees,  even 
with  physical  force,  was  difficult. ^°°  Even  determining  who  owned  a  particular 
allotment  was  troublesome.  Indians  were  often  given  English  names  in 
applying  for  an  allotment,^^^  and  when  the  trust  patent  was  issued  and 
returned  to  the  local  agent,  sometimes  neither  the  agent  nor  the  Indians  could 
identify  the  allottee. ^°^ 


"  See  2  Dep't  Int.  Ann.  Rep.  42  (1913)  (CommV  Ind.  AfT.  Ann.  Rep);  2  Dep't  Int.  Ann.  Rep.  61 
(1914)  (Comm'r  Ind.  Aff.  Ann.  Rep.);  2  Dep't  Int.  Ann.  Rep.  49  (1916)  (Comm'r  Ind.  AfT.  Ann.  Rep.). 

®*See  2  Dep't  Int.  Ann.  Rep.  3-4  (1917)  (Comm'r  Ind.  AfT.  Ann.  Rep.). 

«*  2  Dep't  Int.  Ann.  Rep.  49  (1920)  (Comm'r  Ind.  Aff.  Ann.  Rep.). 

**  [1921]  Sec.  Int.  Ann.  Rep.  54. 

"  See  [1922]  Sec.  Int.  Ann.  Rep.  48;  [1923]  Sec.  Int.  Ann.  Rep.  38;  [1924]  Sec.  Int.  Ann.  Rep. 
47;  [1926]  Sec  Int.  Ann.  Rep.  7. 

^*  Act  of  Feb.  26,  1927,  ch.  215,  44  Stat.  1247  (codified  as  amended  at  25  U.S.C.  §§  352a,  352b). 

«*  See  2  Dep't  Int.  Ann.  Rep.  24  (1911)  (Comm'r  Ind.  Aff.  Ann.  Rep.);  Ch.  11,  Sec.  C  infra. 

•""See  D.  Otis,  supra  note  9.  at  127-30. 

""  See  F.  Prucha,  Poucy  in  Crisis,  supra  note  2,  at  262-64;  Hamlin  Garland's  Observations 
on  the  American  Indl\n  1895-1905,  at  46-48  (L.  Underbill  &  D.  Littlefield  eds.)  (Tucson:  Univer- 
eity  of  Arizona  Press,  1976). 

•*"  See,  e.g.,  Comm'r  Ind.  Aff.  Ann.  Rep.,  H.R.  Doc.  No.  5. 56th  Cong.,  1st  Sess.  231-32  (1899); 
J.  Kinney,  supra  note  2,  at  226-27. 
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The  majority  of  Indian  lands  passed  from  native  ownership  under  the 
allotment  policy.  Of  the  approximately  156  million  acres  of  Indian  lands  in 
1881,  less  than  105  million  remained  by  1890,  and  78  million  by  ISOO.^'^^ 
Indian  land  holdings  were  reduced  from  138  million  in  1887  to  48  million  in 
1934,  a  loss  of  90  million  acres.^*'"'  Of  this,  about  27  million  acres,  or  two-thirds 
of  the  total  land  allotted,  passed  from  Indian  allottees  by  sale  between  1887  and 
1934.^°^  An  additional  60  million  acres  were  either  ceded  outright  or  sold  to 
non-Indian  homesteaders  and  corporations  as  "surplus"  lands. 

g.    Disposition  of  Tribal  Funds 

Individualizing  ownership  of  tribal  land  was  but  one  of  the  goals  of 
assimilationists;  the  apportionment  of  tribal  funds  also  received  attention. 
Prior  to  the  allotment  period,  tribal  funds  were  treated  as  belonging  to  all 
tribal  members.  For  example,  the  Act  of  March  3,  1883,  required  that  earnings 
from  leases  and  from  the  sale  of  reservation  products  be  deposited  to  the  credit 
of  the  entire  tribe. '°'  Four  years  later  Congress  authorized  the  Secretary  of  the 
Interior  to  expend  these  funds  for  the  tribe's  benefit.^°®  The  General  Allotment 
Act  of  1887  provided  that  funds  from  the  sale  of  surplus  lands  be  credited  to 
the  tribe  ceding  the  lands. ^°^  These  funds  were  subject  to  congressional  appro- 
priation for  education  and  civilization  of  the  credited  tribe. 

The  Act  of  March  2,  1907,  entitled  "An  Act  providing  for  the  allotment  and 
distribution  of  Indian  tribal  funds,"  applied  the  principles  of  the  General 
Allotment  Act  to  tribal  funds. '^°  Section  1  of  the  Act  authorized  the  Secretary 
to  allot  to  Indians  deemed  capable  of  managing  their  own  affairs,  upon  applica- 
tion, a  pro  rata  share  of  tribal  funds.  Section  2  authorized  payment  under  the 
Secretary's  direction  of  pro  rata  shares  for  the  benefit  of  Indians  mentally  or 
physically  disabled.  Tribal  consent  was  not  required. 

Commissioner  Sells's  policy  of  1917  to  end  wardship  included  the  appor- 
tionment and  distribution  of  tribal  funds  to  Indians  deemed  competent.*^^ 
Commissioner  Sells  also  allowed  direct  payment  of  tribal  monies  to  individual 
adult  Indians  judged  competent.  Cash  was  disbursed  in  large  sums  by  the 
superintendents  from  funds  deposited  under  their  supervision."^ 


'°'  D.  Otis,  supra  note  9,  at  87. 

''^  Id.  at  17. 

'***W.  Washburn,  Red  Man's  Land,  supra  note  69,  at  145;  Office  Ind.  Aff.,  U.S.  Dep't  of 
Interior,  10  Rep.  on  Land  Planning  6  (Washington:  Government  Printing  Office,  1935).  Tribes 
generally  received  remuneration  at  the  rate  of  $1.25  per  acre. 

,06  ;j 

""Ch.  141,  §  1,  22  Stat.  582,  590  (codified  as  amended  at  25  U.S.C.  §  155). 

'"*  Appropriations  Act  of  Mar.  2,  1887,  ch.  320,  §  1,  24  Stat.  449,  463  (codified  as  amended  at 
25  U.S.C.  §  155).  Afl€r  1916  no  money  was  to  be  expended  from  tribal  funds  without  specific 
appropriations  by  Congress,  except  for  education,  equalization  of  allotments,  and  per  capita  and 
other  payments.  Appropriations  Act  of  May  18,  1916,  ch.  125,  §  27,  39  Stat.  123,  158  (codified  at 
25  U.S.C.  §  123). 

'°®Ch.  119,  §  5.  24  Stat.  388,  390  (codified  as  amended  at  25  U.S.C.  §  348). 

"°Ch.  2523,  34  Stat.  1221  (codified  as  amended  at  25  U.S.C.  §§  119,  121). 

*"  2  Dep't  Int.  Ann.  Rep.  3-4  (1917)  (Comm'r  Ind.  Aff.  Ann.  Rep.). 

"*2  Dep't  Int.  Ann.  Rep.  50  (1920)  (Comm'r  Ind.  Aff.  Ann.  Rep.). 
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The  Appropriations  Act  of  May  25,  1918,  was  another  sweeping  effort  of  the 
period  to  dissolve  Indian  tribes  and  tribal  property.^ '^  Section  28  authorized 
the  Secretary  of  the  Interior  to  segregate  all  tribal  funds  held  in  trust  by  the 
United  States.  A  pro  rata  share  was  to  be  apportioned  and  paid  to  each  member 
of  the  tribe.  Implementation  of  these  provisions  required  a  final  roll  of  tribal 
members  entitled  to  participate  in  the  division. ^^'^  Neither  application  by  indi- 
vidual Indians  nor  tribal  consent  was  required  for  the  Secretary  to  convert 
these  funds  into  individual  Indian  monies. 

Administrative  discretion  was  narrowed  by  the  Act  of  March  3,  1927,  which 
provided  that  rentals,  royalties,  and  bonuses  from  oil  and  gas  mining  be 
deposited  to  the  credit  of  the  concerned  tribe.  ^^^  Credited  funds  were  subject  to 
appropriation  by  Congress.  This  new  direction  in  Indian  legislation  required 
that  the  "Indians,  or  their  tribal  council,  shall  be  consulted  in  regard  to  the 
expenditure  of  such  money." 

h.     Education  and  Assimilation 

Assimilationists  wished  to  civilize  the  Indians  and  drive  them  into  the 
mainstream  of  American  society.  Thus  it  was  desirable  to  end  the  tribe  as  a 
separate  political  and  cultural  unit,  destroy  the  Indians'  own  heritage,  and 
replace  it  with  the  white  Americans'  heritage.  Official  policy  reflected  this 
attitude;  in  1889  the  Commissioner  of  Indian  Affairs  wrote,  "The  American 
Indian  is  to  become  the  Indian  American."  ^^^ 

Education  was  viewed  as  an  important  tool;  schooling  was  intended  to  pro- 
vide Indian  children  with  a  substitute  for  a  civilized  homelife.'^^  Commis- 
sioner Morgan's  policy  replaced  the  Indians'  own  history,  legends,  heroes, 
songs,  and  language  with  those  of  white  Americans.  ^^®  Little  education  or 
vocational  training  was  provided  for  adult  allottees. '^^  Instead,  education  was 

aimed  primarily  at  Indian  youth,  who  were  considered  the  hope  for  the  Indians' 
future.^20 

Education  for  Indians  was  provided  by  mission  schools  in  the  early  days  of 
the    nation.^^^     Beginning     in     1870    the     government    contracted     with 


"*Ch.  86,  §  28.  40  SUt.  561,  591  (repealed  1938)  (formerly  codified  at  25  U.S.C.  §  162  (1934)). 

*'*  Authorization  was  conferred  by  the  Appropriations  Act  of  June  30,  1919,  ch.  4,  §  1,  41  Stat. 
3.  9  (codified  at  25  U.S.C.  §   163). 

"'Ch.  299,  §  2,  44  Stet.  1347  (codified  at  25  U.S.C.  §  398b). 

"^Comm'r  Ind.  Aff.  Akn.  Rep.,  H.R.  Exec.  Doc.  No.  1,  51st  Cong.,  2d  Sess.  VI  (1890)  [herein- 
after cited  as  1890  Comm'r  Rep.].  See  1889  Comm'r  Rep.,  supra  note  39;  Com.m'r  Ind.  Aff.  Ann.  Rep., 
H.R.  Exec.  Doc.  No.  1,  52d  Cong.,  1st  Sess.  (1891). 

"^Comm'r  Ind.  Aff.  Ann.  Rep.,  H.R.  Exec.  Doc.  No.  1,  50th  Cong.,  2d  Sess.  XIX  (1888).  On 
Indian  education  policy  today,  see  Ch.  13,  Sec.  B  infra. 

"*  See  1890  Comm'r  Rep.,  supra  note  1 16,  at  CLXVII-XIX.  See  also  Special  Subcomm.  on  Indian 
Education,  Indian  Education:  A  National  Tragedy  —  A  National  Challenge,  S.  Rep.  No.  501, 
9l8t  Cong.,  Ist  Sess.  146-52  (1969)  [hereinafter  cited  as  Subcomm.  on  Indian  Education]. 

"'  See  D.  Otis,  supra  note  9,  at  64-81. 

**°  1889  Comm'r  Rep.,  supra  note  39,  at  94-96;  1890  Comm'r  Rep.,  supra  note  116.  at  CXXXVI. 

'^'  See  Subcomm.  on  Indian  Education,  supra  note  118.  at  140-42;  L.  Schmeckebier.  supra  note 
82.  at  212. 
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denominational  schools  to  provide  education  for  Indians. ^^^  Use  of  contract 
schools  continued,  peaking  in  1892  when  they  received  twenty-seven  percent 
of  the  funds  appropriated  for  Indian  schools. ^^^  The  use  of  such  schools 
gradually  decreased  until  appropriations  were  omitted  entirely  in  1901.  In 
1905  contracts  were  made  with  sectarian  schools  again,  but  only  at  the  request 
of  the  tribe  with  payment  from  tribal  funds. ^^"^  Mission  schools  continued  to 
play  a  small  role  in  Indian  education  during  the  remainder  of  the  allotment 
period.  ^^^ 

Off-reservation  federal  boarding  schools  were  founded  in  1879.  Reformists 
thought  them  an  ideal  method  of  assimilation,  since  Indian  youth  were  com- 
pletely removed  from  the  family  and  from  the  barbarism  of  tribal  life.  Schools 
such  as  the  Carlisle  Industrial  School  taught  the  virtues  of  civilized  life.^^^  By 
the  turn  of  the  century  many  off-reservation  boarding  schools  were  replaced 
with  on-reservation  day  schools:  ^^'  better  "to  carry  civilization  to  the  Indian" 
than  "carry  the  Indian  to  civilization."  ^^^ 

The  offering  of  a  "civilized  education"  was  not  unanimously  welcomed  by 
Indians;  school  attendance  was  often  low  and  sporadic. ^^^  Attendance  was 
made  compulsory  by  the  Appropriations  Act  of  July  13,  1892,'^^  and  in  1893 
Congress  promoted  compliance  with  the  Act  by  denying  rations  to  Indian 
families  whose  children  did  not  attend  school. ^^^  Section  11  of  the  Appropria- 
tions Act  of  August  15,  1894,  however,  theoretically  ended  the  practice  of 


'"  See  F.  Prucha,  Policy  in  Crisis,  supra  note  2,  at  290-91;  L.  Schmeckebier,  supra  note  82,  at 
212. 

*"  L.  Schmeckebier,  supra  note  82,  at  212. 

'^*  Id.  at  213.  This  practice  was  upheld  in  Quick  Bear  v.  Leupp,  210  U.S.  50  (1908). 

^^^  See  L.  Schmeckebier,  supra  note  82,  at  214-15. 

'^®  See  1890  Comm'r  Rep.,  supra  note  116,  at  IX-XI;  Subcomm.  on  Indian  Education,  supra  note 
118,  at  147-48.  Anthropologist  Peter  Farb  described  the  boarding  school  experience: 

The  children  usually  were  kept  at  boarding  school  for  eight  years,  during  which  time  they  were 
not  permitted  to  see  their  parents,  relatives,  or  friends.  Anything  Indian  —  dress,  language, 
religious  practices,  even  outlook  on  life  .  .  .  was  uncompromisingly  prohibited.  Ostensibly  edu- 
cated, articulate  in  the  English  language,  wearing  store-bought  clothes,  and  with  their  hair 
short  and  their  emotionalism  toned  down,  the  boarding-school  graduates  were  sent  out  either  to 
make  their  way  in  a  White  world  that  did  not  want  them,  or  to  return  to  a  reservation  to  which 
they  were  now  foreign. 

P.  Fare,  Man's  Rise  to  Civilization  257-59  (New  York:  E.P.  Dutton  &  Co.,  Inc.,  1968).  See 
generally  R.  Pratt,  Battlefield  and  Classroom:  Four  Decades  with  the  American  Indian 
1867-1904  (R.  Utley  ed.)  (New  Haven:  Yale  University  Press,  1964). 

'^'  See  W.  Hagan,  American  Indians  136  (Chicago:  The  University  of  Chicago  Press,  1961);  F. 
Prucha,  Poucy  in  Crisis,  supra  note  2,  at  279-82. 

'^^  F.  Leupp,  The  Indian  and  His  Problem  135  (New  York:  Charles  Scribner's  Sons,  1910).  See 
F.  Prucha,  Policy  in  Crisis,  supra  note  2,  at  279-81. 

•*®  See  F.  Prucha,  Policy  in  Crisis,  supra  note  2,  at  314-15. 

■"'  Ch.  164,  §  1, 27  Stat.  120, 143  (superseded  by  25  U.S.C.  §  282)  (formerly  codified  at  25  U.S.C. 
§  284  (1934)). 

"'  Appropriations  Act  of  Mar.  3,  1893,  ch.  209,  §  1,  27  Stat.  612,  628  (codified  at  25  U.S.C. 
§  283).  Earlier  statutes  had  included  such  provisions  in  regard  to  specific  tribes.  See,  e.g.,  Act  of 
Feb.  28,  1877,  ch.  72,  art.  5,  19  Stat.  254,  256  (Sioux  Tribe). 
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sending  children  to  schools  outside  their  home  state  or  territory  without 
parental  consent.'^^  This  section  also  prohibited  the  withholding  of  rations  by 
government  officials  as  a  technique  for  securing  consent. 

Commissioner  Sells's  policy  for  ending  wardship,  announced  in  1917, 
included  a  recognition  that  state  public  schools  should  meet  most  of  the 
Indians'  educational  needs.  ^^^  Sells,  concerned  with  cutting  expenses  and 
rapidly  assimilating  the  Indian,  felt  that,  whenever  practical,  Indian  children 
should  be  placed  in  state  public  schools.  It  was  cheaper  for  the  government  to 
pay  state  school  tuition  than  to  operate  Indian  schools,^^''  and  assimilation 
would  be  furthered  by  educating  Indian  and  white  children  together. ^^^  In 
1919  a  major  change  was  made  in  school  enrollment  rules. ^^^  The  result  was 
that  children  whose  parents  were  not  under  federal  supervision  or  who  could 
afford  to  pay  tuition  were  not  permitted  to  attend  federal  Indian  schools. 

Coercive  attempts  at  assimilation  were  applied  to  other  aspects  of  the 
Indian's  life.  In  1883  the  Interior  Department  enacted  a  criminal  code 
forbidding  "certain  old  heathen  and  barbarous  customs."  ^^^  Local  agents  tried 
to  force  white  civilization  upon  Indians,  controlling  such  things  as  hair 
length,^^*  funeral  procedures,  ^^  and  beef  slaughtering. ^''°  Engaging  in  speci- 
fied dances  and  ceremonials  was  made  punishable  in  1921,  subjecting  the 
offender  to  fines  and  imprisonment.  ^''^  Reformers  thought  these  steps  neces- 
sary, even  laudable,  to  civilize  the  Indian. 

/.    The  Snyder  Act 

The  Snyder  Act  of  November  2,  1921,  authorized  the  Bureau  of  Indian 
Affairs  [BIA],  under  the  supervision  of  the  Secretary  of  the  Interior,  to  direct 
the  expenditure  of  congressional  appropriations  "for  the  benefit,  care,  and 
assistance  of  the  Indians  throughout  the  United  States."  ^''^  The  broad  decla- 
ration of  purposes  contained  in  the  Act  provides  congressional  authorization 
for  expenditures  for  many  BIA  activities,  including  health,  education,  employ- 
ment, administration  of  Indian  property,  and  irrigation.  This  original 
authorization  has  been  expanded  by  subsequent  legislation.'"^ 


'"Ch.  290,  §  11,  28  Stat.  286,  313-14  (codified  as  amended  at  25  U.S.C.  §  286). 
'"  2  Dep't  Int.  Ann.  Rep.  4  (1917)  (Comm'r  Ind.  Aff.  Ann.  Rep.). 
'^^2  Dep't  Int.  Ann.  Rep.  27-29  (1918)  (Comm'r  Ind.  Aff.  Ann.  Rep.). 

.35  JJ 

'^^  2  Dep't  Int.  Ann.  Rep.  18-23  (1919)  (Comm'r  Ind.  Aff.  Ann.  Rep.). 

'"Comm'r  Ind.  Aff.  Ann.  Rep.,  H.R.  Exec.  Doc.  No.  1,  49th  Cong.,  1st  Sess.  21-23  (1885). 

'^*See  Comm'r  Ind.  Aff.  Ann.  Rep.,  H.R.  Doc.  No.  5,  57th  Cong.,  2d  Sess.  13-16  (1902). 

"^See  Comm'r  Ind.  Aff.  Ann.  Rep.,  H.R.  Exec.  Doc.  No.  1,  51st  Cong.,  1st  Sess.  117  (1889) 
(agent's  report  that  he  forbade  burning  of  the  deceased's  property  when  he  was  cremated  because 
it 'destroys  ambition  for  the  accumulation  of  property,  which  is  the  chief  fundamental  foundation 
of  the  structure  of  our  civilization"). 

"°  1890  Comm'r  Rep.,  supra  note  116,  at  CLXVI.  See  F.  Prucha,  Policy  in  Crisis,  supra  note 
2,  at  211-12. 

'*'  See  K.  Philp,  John  Collier's  Crusade  for  Indian  Reform  1920-1954.  at  56-57  (Tucson: 
University  of  Arizona  Press,  1977). 
-^"^Ch.  115,  42  Stat.  208  (codified  as  amended  at  25  U.S.C.  §  13). 

'"See  Morton  v.  Ruiz,  415  U.S.  199,  205-06  (1974). 
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Prior  to  passage  of  the  Snyder  Act,  appropriations  requests  made  by  the 
House  Committee  on  Indian  Affairs  were  often  killed  on  the  floor  by 
point-of-order  objections.  Designed  to  remedy  this  situation  by  providing  gen- 
eral authorization  for  BIA  expenditures,  the  Snyder  Act  facilitated  the  passage 
of  subsequent  Indian  appropriations  bills,  including  annual  BIA  budget  appro- 
priations.^'*'* 

/     Individual  Indian  Rights 

Early  treaties  sometimes  granted  citizenship  options  to  Indians.  The  Indians 
were  required  to  make  a  choice:  accept  United  States  citizenship  and  receive 
an  allotment,  or  retain  tribal  membership  and  remove  with  their  tribe  to  a  new 
location. ^'*^  Some  treaties  provided  that  those  who  remained  behind  and 
became  citizens  forfeited  their  tribal  membership. ^'*^  Under  other  treaties 
tribal  rights  or  property,  but  not  tribal  membership,  were  forfeited.^'*'  Many 
treaties  required  proof  of  fitness  for  citizenship.^'*® 

Several  Indian  tribes  were  granted  blanket  citizenship  by  statute.  In  a  few 
instances,  the  tribe  was  dissolved  and  tribal  land  was  distributed  to  mem- 
bers.^''^  Other  conditions  for  citizenship  appeared  in  specific  statutes,  such  as 
adopting  the  habits  of  civilized  life,  becoming  self-supporting,  and  learning  the 
English  language. ^^°  The  intended  effect  of  such  provisions  was  to  make  tribal 
membership  and  United  States  citizenship  mutually  exclusive. ^^^ 

The  (}eneral  Allotment  Act  of  1887  provided  an  important  method  for  acquir- 
ing citizenship. ^^^  Citizenship  was  conferred  upon  two  classes  of  Indians  bom 
within  the  limits  of  the  United  States:  (1)  those  to  whom  allotments  were  made 
by  law  or  treaty;  and  (2)  those  who  voluntarily  lived  away  from  their  tribes  and 
adopted  the  habits  of  civilized  life.  Unlike  many  of  the  earlier  statutes  and 
treaties,  citizenship  under  the  General  Allotment  Act  did  not  alter  the  new 
citizen's  tribal  property  interest.  The  Burke  Act  of  1906  amended  the  General 
Allotment  Act,  delaying  citizenship  until  the  trust  period  ended  and  a  patent 
in  fee  was  issued,  rather  than  after  the  trust  patent  was  issued. ^*^ 

Other  statutes  granted  citizenship  without  regard  to  tribal  membership.  The 
Act  of  August  9,  1888,  granted  citizenship  to  any  Indian  woman  married  to  a 


'*^  See  id.  at  206.  On  services  to  Indians  today,  see  generally  Ch.  13  infra. 

'**See,  e.g.,  Treaty  with  the  Senecas,  Mixed  Senecas  and  Shawnees,  Quapaws,  Peorias, 
Kaskaskias,  Weas,  Piankeshaws,  Ottawas,  and  certain  Wyandottes,  Feb.  23, 1867,  arts.  17, 18, 19, 
15  SUt.  513,  517-18;  Treaty  with  the  Cherokees,  July  8,  1817,  art.  8,  7  Stat.  156,  159.  On  Indian 
citizenship,  see  generally  Ch.  12,  Sec.  A  infra. 

'**  See,  e.g.,  treaties  cited  in  note  145  supra. 

"'  See,  e.g..  Treaty  with  the  Choctaws,  Sept.  27, 1830,  art.  14,  7  Stat.  333,  335  (treaty  of  Dancing 
Rabbit  Creek). 

***  See,  e.g..  Treaty  with  the  Delawares,  July  4,  1866,  art.  9,  14  Stat.  793,  796;  Treaty  with  the 
Pottewatomies,  Nov.  15,  1861,  art.  3,  12  Stat.  1191,  1192. 

"*  See,  e.g.,  Act  of  Mar.  3,  1843,  ch.  101,  §  7,  5  Stat.  645,  647  (Stockbridge);  Act  of  Mar.  3, 1839, 
ch.  83,  §  7,  5  Stat.  349,  351  (Brothertown). 

''^See,  e.g..  Appropriations  Act  of  Mar.  3,  1865,  ch.  127,  §  4,  13  SUt.  541,  562  (Stockbridge). 

'"  See,  e.g..  Act  of  Mar.  3,  1843,  ch.  101,  §  7,  5  SUt.  645,  647  (Stockbridge);  Act  of  Mar.  3, 1839, 
ch.  83,  §  7,  5  Stat.  349,  351  (Brothertown). 

'"Ch.  119,  §  6,  24  Stat.  388,  390  (codified  as  amended  at  25  U.S.C.  §  349). 

'"  Ch.  2348,  §  6.  34  Stat.  182  (codified  at  25  U.S.C.  §  349). 
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white  man  without  affecting  her  tribal  interest. ^^'^  Indians  who  served  in  the 
military  during  World  War  I  could  become  citizens  under  the  Act  of  November 
6   1919,  without  impairing  their  interests  in  tribal  property. '^^ 

The  Citizenship  Act  of  1924  made  "all  non-citizen  Indians  born  within  the 
territorial  limits  of  the  United  States"  American  citizens.  ^^^  The  Act  conferred 
citizenship  on  Indians  who  had  not  become  citizens  under  other  acts,  partic- 
ularly the  Dawes  Act.  Rights  to  tribal  property  were  unimpaired.  Indian 
consent  or  application  for  naturalization  was  not  required;  citizenship  was 
simply  bestowed.  Not  all  Indians  welcomed  it,  since  many  feared  it  might  alter 
tribal  membership.  ^^' 

State  suffrage  did  not  automatically  follow  the  granting  of  citizenship.  Sev- 
eral states  denied  Indians  the  right  to  vote,  either  because  they  were  not 
taxed  ^^^  or  because  they  were  under  guardianship. ^^^ 

Citizenship  did  not  alter  the  individual  Indian's  status  as  a  ward  or  tribal 
member.  In  1916  the  Supreme  Court  held  in  United  States  v.  Nice  '^°  that 
citizenship  was  not  incompatible  with  tribal  membership  or  continued  guard- 
ianship.^ 

During  the  allotment  era  extensive  government  supervisory  power  over  the 
everyday  life  of  Indians  was  essentially  unchecked. ^^^  For  example,  in  1872 
Congress  prohibited  most  contracts  between  non-Indians  and  tribes  or  Indians 
who  were  not  citizens  unless  approved  by  the  Secretary  of  the  Interior  and  the 
Commissioner  of  Indian  Affairs. ^^^  Contracts  between  individual  Indians  or 
between  a  tribe  and  its  attorney  were  subject  to  departmental  approval.  In 
effect,  the  Indian  Office  controlled  litigation  by  approving  or  disapproving 
attorney  contracts  and  fees.^^"* 

The  allotment  policy  touched  most  aspects  of  Indian  life.  It  was  a  systematic 
attempt  to  eradicate  Indian  heritage  and  tribalism.  President  Roosevelt  de- 
scribed the  allotment  process  in  his  message  to  Congress  in  1906  as  "a  mighty 
pulverizing  engine  to  break  up  the  tribal  mass." 


'^  Ch.  818,  §  2,  25  Stat.  392  (codified  at  25  U.S.C.  §  182). 

'**Ch.  95,41  Stat.  350. 

'*«  Ch.  233, 43  Stat.  253  (codified  as  carried  forward  at  8  U.S.C.  §   1401(b).  SeeCh.  12,  Sec.  A  infra. 

'*'  See  D.  McNiCKLE,  Native  American  Tribalis.m  91  (London:  Oxford  University  Press,  1973); 
W.  Washburn,  The  Indian  in  America  252  (New  York:  Harper  &  Row,  Publishers,  1975). 

'**See,  eg.,  Idaho  Const,  art.  6,  §  3  (1890,  amended  1950);  N.M.  Const,  art.  7,  §  1  (1911, 
amended  1967);  Wash.  Const,  art.  6,  §  1  (1889,  amended  1974). 

'*'See,  e.g..  Porter  v.  Hall,  34  Ariz.  308,  271  P.  411  (1928),  overruled  by  Harrison  v.  Laveen. 
67  Ariz.  337,  196  P.2d  456  (1948). 

"^  241  U.S.  591  (1916). 

'*'  Id.  at  598. 

'®*See  F.  Prucha,  Policy  in  Crisis,  supra  note  2,  at  336-41. 
•  '"Act  of  May  21,  1872,  ch.  117.  17  SUt.  136  (codified  as  amended  at  25  U.S.C.  §§  81,  84). 

'**  See  D.  Ons,  supra  note  9,  at  48. 

'"35  Cong.  Rec.  90(1906). 
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Ch.  2,  Sec.  Dl  A  HISTORY  OF  INDIAN  POLICY  144 

D.  Indian  Reorganization  (1928-1942) 
1.     The  Meriam  Report 

The  late  1920's  and  early  1930's  marked  a  change  in  attitude  in  Indian  policy 
and  a  departure  from  many  of  the  assimilationist  policies  of  the  allotment  era.^ 
More  tolerance,  even  some  respect,  for  many  traditional  aspects  of  Indian 
culture  became  evident.  New  protections  were  provided  for  some  Indian  rights. 
Tribalism,  as  federally  defined,  was  supported;  such  historical  and 
anthropological  concerns  as  arts,  crafts,  and  tourism  were  encouraged.  The 
1930's  witnessed  the  passage  of  reform  legislation,  although  bureaucratic  con- 
flicts, World  War  II,  current  economic  conditions,  and  changes  in  Indian  and 
congressional  attitudes  prevented  implementation  of  portions  of  it. 

Much  of  the  change  in  direction  was  due  to  the  efforts  of  a  new  generation 
of  individuals  and  organizations  who  questioned  Indian  policy  in  the  1920's.^ 
Several  bills  proposed  during  this  time  that  would  have  further  reduced  Indian 
land  holdings  were  successfully  opposed.^  In  1924  the  Committee  of  One 
Hundred,  a  national  advisory  group  on  Indian  affairs,  recommended  policy 
changes. "*  The  Meriam  Report,  a  nongovernmental  two-year  study  of  the  Indian 
Bureau  undertaken  at  the  request  of  Secretary  of  the  Interior  Hubert  Work, 
examined  the  administration  of  Indian  policy  and  its  impact  on  Indian  life.^ 
Published  in  1928,  the  Meriam  Report  was  a  primary  catalyst  for  change, 
bringing  to  public  attention  the  deplorable  living  conditions  of  Indians  at  a 
time  when  general  economic  and  social  conditions  created  a  public  sympathetic 
to  the  Report's  conclusion.  It  described  the  poverty,  disease,  suffering,  and 
discontent  that  pervaded  the  life  of  the  overwhelming  majority  of  Indians.  It 
also  criticized  the  inefficient,  paternalistic  administration  of  Indian  policy  that 
neither  encouraged  nor  supported  Indian  self-sufficiency.  Positive  recommen- 
dations stressed  the  need  for  a  comprehensive  educational  program  designed 
to  meet  the  problems  of  reservation  life,  for  systematic  economic  planning  and 
development,  and  for  more  efficient  and  better  paid  personnel.  Encouragement 
of  Indian  use  of  Indian  lands,  strengthening  of  community  life,  elimination  of 
confusion  concerning  law  and  order  on  the  reservations,  and  the  final 
settlement  of  outstanding  legal  claims  were  also  advised. 

A  central  recommendation  of  the  Meriam  Report  was  that  Indian  policy  be 
made  broad  enough  for  Indians  to  "be  absorbed  into  the  prevailing  civilization 
or  be  fitted  to  live  in  the  presence  of  that  civilization  at  least  in  accordance  with 


'  See  generally  Indian  Affairs  and  the  Indian  Reorganization  Act,  the  T>*tnty  Year  Record 
(W.  Kelly  ed.)  (Tucson:  University  of  Arizona  Press,  1954)  [hereinafter  cited  as  The  Twtnty  Year 
Record];  A.  Debo,  A  History  of  the  Indians  of  the  United  States  332-48  (Norman:  University 
of  Oklahoma  Press,  1970)  [hereinafter  cited  as  A.  Debo,  History  of  the  Indians];  S.  Tyler,  A 
History  of  Indian  Policy  112-50  (Washington:  Government  Printing  Office,  1973). 

*  See  S.  Ty-ler,  History  of  Indian  Policy,  supra  note  1,  at  112-15.  See,  e.g.,  American  Indian 
Life,  Bulls.  14-16,  18  (1929-31). 

^  See  A.  Debo,  History  of  the  Indians,  supra  note  1,  at  334-35;  K.  Philp,  John  Coluer's 
Crusade  for  Indian  Reform  1920-1954,  at  26-54  (Tucson:  University  of  Arizona  Press,  1977). 

*  CoMM.  of  One  Hundred,  The  In-dian  Problem,  H.R.  Misc.  Doc.  No.  149,  68th  Cong.,  1st  Bess. 
(1924). 

*  Institute  for  (}overn-men-t  Research,  The  Problem  of  Indian  Ad-ministrahon  (L.  Meriam  ed.) 
(Baltimore:  The  Johns  Hopkins  Press,  1928)  [hereinafter  cited  as  Merl\m  Report]. 
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'        1.    COMES  NOW  the  plaintiff,  United  States  of  America,  by 

-  and  through  its  attorneys,  acting  on  its  own  benalf  and  on 

^  behalf  of  the  Secretary  of  the  Interior  as  trustee  for  the 

■*  Torres-Martinez  Desert  Cahuilla  Indians  Tribe  and  its  members, 

^  and  under  the  authority  of  the  Attorney  General  and  at  the 

^  request  of  the  Secretary  of  the  Interior,  and  states  and  alleges 

as  follows: 
8  I.  INTRODUCTION 


9 


10 


II 


12 
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2.    This  IS  a  civil  action  brought  by  the  United  States  on 
its  own  behalf  and  on  behalf  of  the  Secretary  of  the  Interior  as 
trustee  for  the  Torres-Martinez  Desert  Cahuilla  Indians 
(hereinafter  "Tribe")  and  its  members,  seeking  declaratory  and 
injunctive  relief,  an  order  of  abatement,  compensatory  damages. 


*■*  and  such  other  relief  as  warranted,  in  order  to  address  the 


15 


past,  present,  and  continuing  injuries  caused  by  the  activities 


'6  of  the  defendants  related  to  the  transporting,  arranging  for 
'^  transport,  processing,  storage  and  other  possession  of  sludge 
'^  material  to  and  on  the  Indian  trust  allotments,  located  within 


19 


the  Torres  Martinez  Indian  Reservation  (hereinafter 
"Reservation") ,  and  Riverside  County,  that  are  held  in  trust  by 
the  United  States  for  the  benefit  of  defendant  Geraldine  Ibanez 
(hereinafter  "Ibanez  trust  property") .   The  named  defendant 
sludge  operators  are  in  trespass  on  the  Ibanez  trust  property. 
Their  trespassory  and  activities  and  the  sludge-related  actions 
of  allotment  owner  Geraldine  Ibanez,  and  Ibanez  Farms,  Inc., 

^^  together  constitute  both  a  public  and  private  nuisance,  and  pose 

27 

28 
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potentially  serious  risks  to  the  welfare,  health  and  safety  of 
the  Tribe,  its  members,  and  the  surrounding  community. 
II.  JURISDICTION  AND  VENUE 

3.  The  United  States  is  plaintiff  in  this  action.   This 
Court  therefore  has  jurisdiction  under  28  U.S.C.  §  1345,  and 
relief  may  be  awarded  pursuant  to  28  U.S.C.  §§  2201-2202.   Venue 
rests  with  this  Court  pursuant  to  28  U.S.C.  §  1391(b)  because 
the  activities  at  issue  have  occurred  and  are  occurring  on 
federal  trust  property  located  in  Riverside  County,  which  lies 
within  the  Central  District  of  California. 

III.  PARTIES 

4.  The  plaintiff,  UNITED  STATES  OF  AMERICA,  brings  this 
action  in  its  own  capacity  and  as  trustee  for  the  benefit  of  the 
Tribe  and  its  individual  members. 

5.  Defendant  Geraldine  Ibanez  is  an  individual  residing 
in  the  State  of  California  who  holds  beneficial  title  to  120 
acres  of  allotted  trust  land  on  the  Reservation.   She  also  is 
the  President  of  Ibanez  Farms,  Inc. 

6.  Based  on  information  and  belief,  Ibanez  Farms,  Inc.  is 
a  California  corporation,  for  which  Geraldine  Ibanez  serves  as 
President,  and  which  has  entered  "agreements",  the  form  and 
content  of  which  are  unknown,  on  its  own  behalf  or  on  behalf  of 
Geraldine  Ibanez,  with  three  defendants  identified  below. 

7.  Based  upon  information  and  belief,  defendant  Pima  Gro, 
Inc.,  is  a  corporation  that  has  conducted,  and  conducts,  sludge 
operations  on  the  Ibanez  trust  property. 
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8.    Based  upon  information  and  belief,  defendant  HCK, 
Inc.,  also  known  as,  or  doing  business  as,  Kellogg  Supply,  Inc., 
is  a  corporation  that  has  conducted,  and  conducts,  sludge 
operations  on  the  Ibanez  trust  property. 


^       9.    Based  upon  information  and  belief,  defendant  Terra 


Farms,  Inc.,  is  a  corporation  that  has  conducted,  and  conducts, 
sludge  operations  on  the  Ibanez  trust  property. 
IV.  SUBSTANTIVE  ALLEGATIONS 
Based  upon  information  and  belief,  the  United  States 
alleges  as  follows: 

10.  The  Torres-Martinez  Desert  Cahuilla  Indians,  formerly 
known  as  the  Torres-Martinez  Band  of  Mission  Indians,  is  a 
federally-recognized  Indian  tribe. 

11.  Geraldine  Ibanez  is  a  member  of  the  Tribe. 

12.  The  Tribe  occupies  the  Torres  Martinez  Indian 
Reservation,  which  is  located  in  Riverside  and  Imperial 
Counties,  in  southern  California. 

13.  The  United  States  holds  legal  title  for  the  benefit  of 
Geraldine  Ibanez  to  the  following  parcels  of  allotted  trust  land 
located  on  the  Reservation  (the  "Ibanez  trust  property"): 

a.  SW  1/4  of  SW  1/4  of  Section  10,  T.  7  S.,  R.  8  E., 
SBM  (40  acres) ; 

b.  NW  1/4  of  SW  1/4  of  Section  10,  T.  7  S.,  R.  8  E., 
SBM  (40  acres) ;  and 

c.  SW  1/4  of  NW  1/4  of  Section  10,  T.  7  S,  R.  8  E.  , 
SBM  (40  acres) . 


48 


'        14.   At  some  point  in  time  subsequent  to  1989,  and  pursuant 

-  to  "agreement",  of  unknown  form  and  content,  with  Geraidine 

^  Ibanez  and/or  Ibanez  Farms,  Inc.,  defendants  Pima  Growers 

■*  Systems,  Inc.  and  HCK,  Inc.,  each  began  transporting  sludge  to, 

5  and/or  conducting  sludge  processing,  composting,  storing,  and 


6 


other  sludge  operations  on,  the  Ibanez  trust  property. 


'  15.  At  some  point  subsequent  to  1989  but  no  later  than 
^  early  1994,  pursuant  to  an  "agreement"  with  Geraidine  Ibanez 
9 


10 


11 


and/or  Ibanez  Farms,  Inc.,  defendant  Terra  Farms,  Inc.  assumed 
or  otherwise  took  over  the  sludge  operations  of  a  previous 
sludge  operator,  Chino  Corona  Farms,  Inc.,  on  the  Ibanez  trust 


property.   Its  predecessor,  Chino  Corona  Farms,  together  with 


12 

'■^  other  entities  unascertained  at  the  present  time,  which  may  or 

'■*  may  not  include  one  or  more  of  the  defendants  named  herein, 

'5  transported  sludge  to  the  Ibanez  trust  property,  and  deposited 

16  it  there.   This  sludge  has  become  a  stockpile  of  at  least 

'"^  500,000  tons  of  sludge.   This  stockpile,  locally  dubbed  "Mount 

•8  San  Diego",  remains  on  the  Ibanez  trust  property  to  date. 

19  16.   At  no  time  since  the  commencement  of  defendants' 

20  sludge  operations  on  the  Ibanez  trust  property  has  the  federal 

21  government  approved  any  of  the  said  "agreements",  oral  or 

22  written,  between  Ms.  Ibanez  and/or  Ibanez  Farms,  Inc.,  and  the 

23  defendants  Terra  Farms,  Inc.,  Pima  Growers  Systems,  Inc.,  and 
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HCK,  Inc.  (collectively  "sludge  operators"). 

17.   On  June  21,  1994,  the  Department  of  the  Interior 
issued  administrative  "Cease  and  Desist"  orders  to  all 
defendants  demanding  them  to  cease  and  desist  all  trespassory 
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sludge  activities.   All  defendants,  however,  have  ignored  and 
"  currently  are  ignoring  those  orders.   To  date,  the  sludge 

operators  remain  in  possession  and  occupancy  of  the  Ibanez  trust 

property. 
^       18.   The  Department  of  the  Interior  attempted  to  obtain 

voluntary  relief  through  negotiations  with  some  and/or  ail  of 
^  the  defendants.   These  negotiations  began  during  the  summer 

1994,  continuing  up  until  the  filing  of  the  instant  action. 
19.   In  August  1994,  the  Tribe  passed  a  resolution 

censuring  all  sludge  operations  within  the  boundaries  of  the 


13 


14 


15 


16 


17 


19 


21 


22 


Reservation  and  requesting  the  U.S.  Department  of  the  Interior 


to  take  action  to  stop  the  sludge  operations  and  seek  their 


clean-up.   The  U.S.  Department  of  the  Interior  has  investigated 
and  assessed  the  situation,  and  accordingly  has  requested  the 
U.S.  Department  of  Justice  to  seek  immediate  relief  from  the 
defendants'  trespassory  and  otherwise  unlawful  activities. 

20.   At  the  present  time,  defendants  have  deposited  and 
continue  to  store  and  otherwise  possess  a  significant  amount  of 
sludge  on  the  Ibanez  trust  property. 


-^       21.   In  response  to  the  increasing  local  complaints 


regarding  defendants'  actions,  on  or  about  October  17,  1994, 


members  of  the  Tribe  erected  a  barricade  against  truckers 

transporting  sludge  to  defendants  at  the  Ibanez  trust  property 

"   and  conducted  a  public  demonstration  to  protest  the  continued 

operations  of  the  defendants.   The  barricade  remains  in  place  as 

of  this  date  and  demonstrations  continue.   The  situation  remains 

inherently  volatile. 
28 
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'       22.   Through  their  sludge  activities,  the  current  sludge 
operators  have  created  and  exacerbated  a  serious  situation  at 
^     the  center  of  the  Reservation  community.   The  past  and  on-going 

sludge  processing  and  composting  activities  conducted  by 
^  defendants  around  the  clock  have  inflicted  and  are  inflicting 
^  damage  in  the  form  of  dust,  noxious  fumes  and  odor,  unprocessed 
^  sludge  spilling  out  of  trucks,  and  swarms  of  flies. 
^       23.   Among  other  adverse  effects  from  defendants'  conduct, 
'  the  tribal  chairperson  Mary  Belardo,  as  well  as  others  similarly 
^^     situated,  has  found  it  necessary  to  vacate  her  home,  adjacent  to 
'*   the  Ibanez  trust  property,  to  avoid  the  odor,  flies,  and  dust, 
'^  and  associated  physical  discomforts,  and  to  protect  her  family 
'^  from  the  potential  health  risks  they  pose. 
•**  V.  CAUSES  OF  ACTION 

'5  All  causes  of  action  incorporate  by  references  the 

'6  allegations  set  forth  in  Sections  I,  II,  III,  and  IV  above. 
'"^  A.    Trespass 

18       24.   The  United  States  hold  legal  title  to  the  Ibanez  trust 
'^  property  and  holds  it  in  trust  for  the  benefit  of  Geraldine 

20  Ibanez. 

21  25.   Pursuant  to  their  "agreements"  with  the  allottee 

22  Geraldine  Ibanez  and/or  Ibanez  Farms,  Inc.,  defendants  Terra 

23  Farms,  Inc.,  Pima  Gro  Systems,  Inc.,  and  HCK,  Inc.,  have  entered 
2"*  and  continue  to  enter,  use,  and  otherwise  occupy  the  Ibanez 


2^  trust  property,  in  direct  violation  of  the  "Cease  and  Desist" 
2^  orders  issued  by  the  Department  of  the  Interior,  in  order  to 
2^  conduct  activities  related  to  sludge  composting,  including,  but 
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not  limited  to,  the  transport,  deposit,  processing,  storing,  and 
disposing  of  domestic  human  sewage  sludge. 

26.   Under  federal  law  and  regulation,  the  federal 

government  must  approve  any  such  "agreements"  for  such 

5 


15 


16 


17 


21 


agreements  to  be  valid  or  effective. 


27.   Defendant  sludge  operators  have  not  obtained,  and  the 
federal  government  has  not  granted  to  them,  any  authority  to 
^     enter  the  Ibanez  trust  property.   Any  and  all  agreements  between 

the  defendant  sludge  operators  and  Geraldine  Ibanez  and/or 
"^   Ibanez  Farms,  Inc.,  which  purport  to  allow  them  to  undertake  and 

otherwise  conduct  sludge-related  activities  on  the  Ibanez  trust 
'2   property,  therefore  have  been  and  are  of  no  force  and  effect, 
'■^  absolutely  null,  and  void  ab  initio. 
14 


28.  In  the  absence  of  federal  authorization,  defendants 
have  conducted  their  past  activities,  and  continue  to  conduct 
their  activities  on,  and  otherwise  possess  and  occupy,  the 


Ibanez  trust  property  in  unlawful  trespass  on  federal  trust  land 
'°  which  has  resulted  in  intense  distress  to  the  local  community, 
"  damages  and  negative  effects. 
^"  B.    Public  and  Private  Nuisance 


29.   As  a  direct  result  of,  and  in  the  course  of, 


-^  conducting  activities  related  to  the  transporting,  or  arranging 
for  the  transport  of,  sludge  materials  to  the  Ibanez  trust 
property,  and  depositing,  storing,  processing,  disposing,  and 

-^  otherwise  possessing,  sludge  thereon,  defendants  Terra  Farms, 

Inc.,  Pima  Growers  Systems,  Inc.,  HCK,  Inc.,  Ibanez  Farms,  Inc., 

27 

28 
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'   and  Geraldine  Ibanez,  have  created  and  i?,aintain  a  public  and 

private  nuisance. 
-^       30.   The  local  community  residents  and  citizens  have 
■*   suffered  intense  distress,  damage  and  negative  effects  from 
^  these  activities  in  the  form,  inter  alia,  of  dust  clouds, 
^  deleterious  fumes  and  odor,  unprocessed  sludge  spilling  out  of 

trucks,  and  swarms  of  flies. 
^       31.   At  least  two  members  of  the  Tribe  have  found  it 
"^   necessary  to  vacate  their  homes  to  avoid  the  intense  odor  and 
'*^  dust,  and  to  protect  their  families  from  the  potential  health 
II 


12 


13 


14 


and  welfare  risks  that  these  activities  cause. 

32.   The  sludge-related  activities  conducted  by  defendants 
on  the  Ibanez  trust  property  therefore  constitute  a  past, 
present,  and  continuing  public  and  private  nuisance. 
'^       WHEREFORE,  the  United  States  prays  for  the  following 
•6  relief: 

'7       33.   That  the  Court  declare  that  defendants  Terra  Farms, 
'^  Inc.,  Pima  Gro  Systems,  Inc.,  and  HCK,  Inc.,  are  in  trespass  on 
'^  the  federal  trust  allotments  held  in  trust  for  the  benefit  of 
^®  Geraldine  Ibanez; 

2>       34.   That  the  Court  declare  that  the  sludge-related 
"^  activities  conducted  by  defendants  Terra  Farms,  Inc.,  Pima  Gro 
-^  Systems,  Inc.,  HCK,  Inc.,  Ibanez  Farms,  Inc.,  and  Geraldine 
-■*  Ibanez,  on  the  Ibanez  trust  property  have  created,  and 
-^  constitute,  a  public  and  private  nuisance; 
26 
27 
28 
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35.  That  the  Court  preliminarily  and  perr.anently  enjoin 
defendants  from  continuing  all  unlawful  activities  in  and  around 
the  Ibanez  trust  property; 

36.  That  the  Court  order  the  defendants  to  abate  the 
pollution  nuisance  entirely,  and  thereafter  remove  themselves, 
including  but  not  limited  to  their  sludge  and  sludge-related 
materials  and  eguipment,  completely  from  the  Ibanez  trust 
property; 

37.  That  the  Court  award  damages  to  compensate  the  Tribe 
and  its  members  for  the  harm  caused  by  the  defendants'  unlawful 
activities; 

38.  That  the  Court  award  punitive  and  exemplary  damages  as 
warranted  by  the  facts  and  law; 

39.  That  the  Court  award  prejudgment  interest  as  provided 
by  law;  and 

/// 
/// 
/// 
/// 
/// 
/// 
/// 
/// 
/// 
/// 
/// 
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costs  and  expenses,  that  it  deems  just  and  appropriate. 

1  Zf  ^'^ 

Respectfully  submitted  this  yx  day  of  October,  1994. 

4 
5 

6 
7 
8 
9 
10 
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LOIS  J.  SCHIFFER 
Assistant  Attorney  General 
Environment  and  Natural 
Resources  Division 


NORA  M.  MAN ELLA 
United  States  Attorney 
LEON  W.  WEIDMAN 

Assistant  United  States  Attorney 
Chief,  Civil  Division 
CONSTANCE  M.  KOMOROSKI 
PETER  HSIAO 
jj  Assistant  United  States  Attorneys 


HANK  MESHORER 

Chiefs  Indian  Resources  Section 


u  -^yx.  "^1.  ,     LpJ 


Attorney,  Department  of  Justice 
Indian  Resources  Section 
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UNITED  STATES  OF  AMERICA 
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EX  PARTE  APPLICATION 
1|  Pursuant  to  Fed. R. Civ. P.  65  and  Local  Rules  7.17  and 

2  I  7.18,  plaintiff  United  States  of  America,  on  its  own  behalf  and 

3  I  on  behalf  of  the  Secretary  of  the  Interior  as  trustee  for  the 

4  Torres -Martinez  Desert  Cahuilla  Indians,  by  and  through  its 

5  attorneys,  hereby  files  this  ex-parte  application  for  a  temporary 

6  1  restraining  order  directing  all  defendants  (Pima  Gro,  Inc.,  HCK, 
Inc.,  Terra  Farms, Inc.,  Geraldine  Ibanez,  and  Ibanez  Farms,  Inc.) 
to  cease  immediately  all  transporting,  arranging  for  transport, 

9  depositing,  or  accepting  for  deposit,  of  new  domestic  sewage 
sludge  or  other  sludge  to  the  Indian  trust  allotments,  located 
within  the  Torres  Martinez  Indian  Reservation,  that  are  held  in 
trust  by  the  United  States  for  the  benefit  of  Geraldine  Ibanez, 
and  to  undertake  immediately  certain  measures  to  control  the 
dust,  flies,  and  odor  emanating  from  their  sludge  operations.   In 
accordance  with  Local  Rule  7.18.1,  AUSA  Peter  Hsiao  provided 
notice  of  this  application  by  telephone.   The  allottee  Ms. 
Ibanez,  and  operators  Terra  Farms,  Inc.,  and  HCK,  Inc.,  either 
stipulate  to  the  entry  of  the  temporary  restraining  order  or  do 
not  oppose  its  entry.   Defendant  Ibanez  Farms,  Inc.,  has  not 
communicated  its  position,  and  defendant  Pima  Gro,  Inc.,  opposes 
this  application  and  requests  to  be  present  at  any  hearing. 
// 
// 
// 
// 
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Respectfully  submitted  on  this  J^\   day  of  October,  1994. 


LOIS  J.  SCHIFFER 
Assistant  Attorney  General 
Environment  and  Natural 
Resources  Division 

NORA  M.  MANELLA 

United  States  Attorney 

LEON  W.  WEIDMAN 

Assistant  United  States  Attorney 

Chief,  Civil  Division 

CONSTANCE  M.  KOMOROSKI 

PETER  HSIAO 

Assistant  United  States  Attorneys 

HANK  MESHORER 

Chief,,  Indian  Resources  Section 


Co^^<^ 
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LAUREN  N.  SOLL 

Attorney,  Department  of  Justice 

Indian  Resources  Section 

Attorneys  for  Plaintiff 
UNITED  STATES  OF  AMERICA 
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MEMORANDUM  OP  POINTS  AKD  AUTHORITIES 
IN  SUPPORT  OP  EX  PARTE  APPLICATION 

INTRODUCTION 

The  United  States  of  America  seeks  a  temporary 
restraining  order  to  stop  immediately  the  transportation  of 
domestic  sewage  sludge  to  three  Indian  trust  allotments  located 
within  the  external  boundaries  of  Torres -Martinez  Indian 
Reservation.   These  allotments  are  held  in  trust  by  the  United 
States  for  the  benefit  and  occupancy  of  the  allottee  Geraldine 
Ibanez.   Ms.  Ibanez  and  one  of  the  operators,  Terra  Farms,  have 
agreed  to  a  stipulated  restraining  order  until  a  preliminary 
injunction  hearing  can  be  held  on  November  28,  1994.   See  Exhibit 
7.   Moreover,  with  the  allottee  stipulating  to  an  Order  to 
confirm  her  temporary  refusal  of  new  sludge  shipments,  no  new 
sludge  will  be  accepted  in  any  event,  pending  the  preliminary 
injunction  hearing.   This  application  therefore  should  be 
uncontested  by  the  remaining  defendants. 

One  of  the  non- stipulating  defendant  sludge  operators, 
HCK,  Inc.,   has  declined  to  enter  into  the  stipulation, 
apparently  due,  at  least  in  part\  to  a  desire  to  clarify  a 
technical  point  regarding  the  obligations  of  the  operators  to 
maintain  the  site  pending  the  preliminary  injunction  hearing.   In 
response,  the  United  States  has  inserted  that  clarification  into 
its  proposed  order  accompanying  this  application.   HCK,  Inc.  in 


Although  the  United  States  can  only  speculate,  perhaps 
this  operator  requires  a  court  order  in  order  to  satisfy  their 
contractual  obligations,  if  any,  with  third  parties  to  arrange 
for  the  transport  of  sludge  to  the  trust  property. 


22-420  96-3 
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I  turn  has  indicated  that  it  will  not  oppose  this  application  nor 

1  the  briefing  schedule  set  by  the  stipulating  parties.   This 

2  I  application  therefore  should  remove  any  obstacles  to  this  Court's 
3 !  granting  of  this  application  to  maintain  the  status  quo  until  the 

4  I  preliminary  injunction  hearing. 

5  Pima  Gro,  Inc.,  which  has  not  offered  any  such 

6  indication  of  an  intent  not  to  oppose,  is  in  trespass  on  federal 

7  !  trust  property  and  its  activities  in  bringing  new  sludge  to  the 
8 ■  property  and/or  processing  sludge  already  on  the  property,  are 
9  I  causing  intense  distress  and  discomfort  in  the  local  community 

10  1  and  pose  potentially  serious  health  and  safety  threats  to  both 

11  I  Indians  and  non- Indians  in  the  vicinity.   The  United  States 
therefore  requests  that  this  Court  order  all  of  the  defendants  to 
comply  with  the  terms  of  the  Stipulation  voluntarily  entered  by 
the  some  of  the  parties -defendant  to  this  action.   That 
Stipulation  ceases  any  further  shipments  to  the  property  and 
directs  the  defendants  to  maintain  the  existing  sludge  on  the 
trust  property  in  order  to  control  and  reduce  the  impact  of  the 
dust,  odor,  and  flies  on  the  surrounding  community. 


STATEMENT  OF  PACTS 

Geraldine  Ibanez,  a  member  of  the  Torres -Martinez 
Desert  Cahuilla  Indians  (hereinafter  "Tribe"),  holds  beneficial 
title  to  three  parcels,  totalling  120  acres,  of  allotted  land  on 
the  Torres  Martinez  Indian  Reservation  in  southeastern  Riverside 
County.   See  Exhibit  1  (Bureau  of  Indian  Affairs  Allotment  and 


Estate  Records) ;  Exhibit  2  (Declaration  of  Geraldine  Ibanez  in 

1  Support  of  Motion  for  Summary  Judgment"  submitted  in  Bankrutpcy 

2  proceedings  of  Chino  Corona  Farms,  Inc.),  at  1  3 ;  Declaration  of 

3  Ronald  M.  Jaeger,  at  H  2-3,  and  map  attached  as  exhibit  thereto. 

4  Sometime  prior  to  1991,  Ms.  Ibanez  formed  Ibanez  Farms,  Inc.   She 

5  currently  serves  as  President  of  the  corporation.   See  Exhibit  3 

6  (Letter  dated  December  6,  1993,  from  Geraldine  Ibanez  to  Virgil 

7  Townsend,  Superintendent,  Bureau  of  Indian  Affairs). 

8  In  March  1991,  Ms.  Ibanez,  through  her  corporation 

9  Ibaenz  Farms,  Inc.,  entered  into  a  "Composting  Agreement"  with 
Chino-Corona  Farms,  Inc.  (hereinafter  "Chino  Corona"  or  "CCF"), 
which  purportedly  "authorized"  CCF  to  conduct  sludge  composting 
operations  on  certain  portions  of  the  Ibanez  property  and  to 
"authorize"  others  to  do  so  on  other  portions  of  the  Ibanez 
property.   See  Exhibit  2  (Ibanez  Decl . ) ,  at  1  4.   At  no  time  did 
either  party  to  the  agreement  obtain  federal  government  approval 
for  the  sludge  operations.   See  Exhibit  4  (Order  Granting  Summary 
Judgment,  dated  May  16,  1994  (United  States  Bankruptcy  Court)). 

Based  upon  information  and  belief,  CCF  subsequently 
entered  into  contracts  or  agreements  with  municipalities  such  as 
the  City  of  San  Diego  to  supply  and/or  haul  domestic  sewage 
sludge  from  publically  owned  treatment  works  and/or  other 
facilities  to  the  CCF  operation  on  the  Ibanez  trust  allotments. 
Under  the  Ibanez  -  CCF  agreement,  once  the  sludge  was  deposited 
at  the  allotment,  CCF  was  to  process  the  material  and  then  sell 
it  as  compost  and  fertilizer  to  of f- reservation  vendors.   See 
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Exhibit  5  (Letter  dated  March  24,  1994,  from  Geraldine  to  Ronald 
Jaeger,  Area  Director,  Bureau  of  Indian  Affairs) . 

The  CCF-Ibanez  agreement  was  submitted  to  the 
Department  of  the  Interior  (hereinafter  "Interior")  for  its 
review  and  approval.   Before  issuing  any  approval  of  an  agreement 
impacting  trust  property,  however,  Interior  policy  requires, 
among  other  things,  full  compliance  with  the  National 
Environmental  Policy  Act,  42  U.S.C.  §§  4321  -  4370b  (NEPA) .   This 
policy  also  dictates  that  the  proposed  vendor  pay  the  costs  of 
undertaking  the  NEPA  compliance  process.   See  Exhibit  6  (Cease 
and  Desist  Orders  dated  June  21,  1994)  .   Notwithstanding  these 
requirements,  the  parties  to  the  Agreement  nonetheless  continued 
operations  on  the  trust  property  without  Interior  approval. 

Although  CCF  commenced  and  continued  to  deposit  sludge 
on  the  Ibanez  allotment,  it  failed  to  process  and  remove  it.   As 
a  result,  the  sewage  sludge  began  accumulating  on  the  trust 
property.   See  Exhibit  5.   Currently,  at  least  500,000  tons  of 
sludge,  locally  dubbed  "Mount  San  Diego",  sit  unprocessed  and 
foul  on  the  allotment.   See  Declaration  of  Mary  E.  Belardo  at  1 
5;  Jaeger  Decl . ,  at  1  4-5. 

In  August  1993,  Chino-Corona  filed  for  bankruptcy  under 
Chapter  11.   In  re  Chino-Corona  Farms.  No.  93-18917  JW  (Bankr. 
CD.  Cal.).   In  December  1993,  Ms.  Ibanez  withdrew  her  request 
for  Interior  approval  of  the  CCF-Ibanez  agreement.  Exhibit  3,  and 
gave  notice  to  CCF  to  vacate  the  property  and  remove  its  sludge 
materials  and  equipment.   See  Exhibit  2  (Ibanez  Decl.),  at  1  7 . 
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!  Then,  in  March  1994,  Ms.  Ibanez  brought  an  action  in  the 

1  Ij  bankruptcy  court  proceedings  and  moved  for  summary  judgment  on 

2  11  her  claim  that  her  agreement  with  CCF  was  null  and  void  under 
11 

3  jl  federal  law  and  that  CCF  therefore  was  in  trespass.   See  Exhibit 

4  2  (Ibanez  Decl . ) ,  at  11  6-8. 

5  On  May  20,  1994,  the  bankruptcy  court  granted  summary 

6  judgment  in  favor  of  Ms.  Ibanez.   Citing  25  U.S.C.  §  348,  the 

7  Court  found  that  the  agreement  between  Ms.  Ibanez  and  CCF  indeed 
was  null  and  void  because  the  Department  of  the  Interior  never 
had  approved  it.   Ibanez  v.  Chino-Corona  Farms.  Inc..  No.  94- 
01323  (Bankr.  CD.  Cal .  May  20,  1994 )  (attached  as  Exhibit  4). 
The  court  ordered  Chino  Corona  Farms  to  cease  any  and  all  of  its 
operations  and  use  of  the  Ibanez  property  and  to  remove  its 
equipment  and  materials  from  the  property  at  CCF's  sole  cost  and 
expense.   Exhibit  4,  at  4. 

At  some  time  prior  to  the  May  decision  by  the 
bankruptcy  court,  defendants  Pima  Gro,  Inc.  and  HCK/Kellogg, 
Inc.,  began  transporting  sludge  to,  and/or  conducting  composting 
operations  on  the  trust  allotments.   Additionally,  in  early  1994, 
defendant  Terra  Farms  took  over  the  Chino-Corona  operation  on  the 
Ibanez  trust  property.   Similar  to  the  Ibanez -CCF  agreement,  none 
of  the  agreements  between  Ms.  Ibanez  and  the  operators  has  been 
approved  by  Interior.   At  the  present  time.  Terra  Farms,  Pima 
Gro,  and  HCK/Kellogg  all  continue  to  maintain  a  significant 
amount  of  sludge  on  the  trust  allotment  and  are  therefore  in 
continued  trespass  on  the  land. 
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Through  their  sludge  activities,  the  current  operators 
have  created  and  exacerbated  an  unconscionable  situation  at  the 
heart  of  the  Reservation  community.   The  on-going  sludge 
processing  and  composting  activities  have  inflicted  and  are 
inflicting  increasing  misery  on  the  community  m  the  form  of 
dust,  incredible  fumes  and  odor,  unprocessed  sludge  spilling  out 
of  trucks,  and  swarms  of  flies.   In  fact,  the  tribal  chairperson, 
Mary  Belardo,  as  well  as  others  similarly  situated,  has  found  it 
necessary  to  vacate  her  home,  adjacent  to  the  Ibanez  allotment, 
to  avoid  the  odor  and  dust,  and  protect  her  family  from  the 
potential  health  risks  they  pose.   Belardo  Decl.  at  11  11-12;  see 
also  Declaration  of  Virgil  Townsend,  at  11  6-13,  and  Exhibits 
attached  thereto. 

On  June  21,  1994,  following  the  bankruptcy  court 
decision  and  in  recognition  of  the  increasingly  intolerable 
situation  caused  by  the  current  sludge  operators,  the  Department 
of  the  Interior  issued  administrative  "Cease  and  Desist"  orders 
to  defendants  Ibanez  Farms,  Terra  Farms,  Pima  Gro,  and 
HCK/Kellogg  to  cease  and  desist  all  trespassory  sludge 
activities.   Exhibit  6.   All  of  the  defendants,  however,  have 
ignored  and  currently  are  ignoring  those  orders,  and  remain  in 
possession,  occupancy,  and  use  of  the  Ibanez  trust  property. 

The  Department  of  the  Interior  and  some  and/or  all  of 
the  operators  engaged  in  settlement  discussions  all  summer,  but 
it  had  become  clear  that  settlement  was  not  possible  and  that  the 
Cease  and  Desist  orders  would  remain  insufficient  to  persuade 
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!  defendants  to  cease  their  violations  of  federal  law.   As  a 

result,  in  August  1994,  the  Tribe  passed  a  resolution  censuring 


2  ]  all  sludge  operations  within  the  boundaries  of  the  Reservation 


and  requesting  the  Department  of  the  Interior  to  take  immediate 
action  to  stop  the  sludge  operations  and  seek  their  clean-up. 
The  Department  of  the  Interior  has  investigated  and  assessed  the 
situation  and  accordingly  has  requested  the  Department  of  Justice 
to  seek  immediate  relief  from  the  defendants'  trespassory  and 
offensive  activities. 

On  October  17,  1994,  members  of  the  Tribe  erected  a 
barricade  against  truckers  transporting  sludge  to  defendants  at 
the  Ibanez  trust  property  and  conducted  a  public  demonstration  to 
protest  the  continued  operations  of  the  defendants.   The 
barricade  remains  in  place  as  of  this  date  and  demonstrations 
continue.   The  situation  remains  inherently  volatile. 

Most  recently,  before  proceeding  to  seek  the  instant 
emergency  injunctive  relief  from  this  Court,  we  contacted  the 
defendants  late  last  week  and  endeavored  to  obtain  a  voluntary 
stipulated  agreement.   Terra  Farms  and  Geraldine  Ibanez  have 
agreed  to  a  temporary  voluntary  solution  pending  briefing  and  a 
court  hearing.   See  Exhibit  7  (Stipulation  and  Proposed  Order) . 
Defendant  HCK,  Inc.  has  declined  to  enter  the  stipulation,  but 
has  indicated  its  intent  not  to  oppose  this  application.   Pima 
Gro,  however,  remains  recalcitrant.   The  inability  of  Pima  Gro  to 
reach  agreement  with  the  United  States  and  the  other  defendants 
in  order  to  implement  even  a  temporary  solution  to  alleviate  this 
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on-going  emergency  situation  has  now  forced  the  United  States  to 

1  I  seek  immediate  recourse  to  this  federal  court  for  a  temporary 

2  l|  restraining  order  against  all  of  the  defendants. 
3i| 

4  ARGUMENT 

5  The  United  States  moves  for  a  temporary  restraining 

6  1  order  directing  Pima  Gro,  HCK,  Inc.,  and  Ibanez  Farms  to  cease 

7  I  any  and  all  trespassory  activities  on  the  Ibanez  trust  property. 
Defendants  have  absolutely  no  right  to  occupy  or  use  federal 
trust  property  without  federal  authorization,  particularly  when 
they  have  received  ample  warning  of  their  unlawful  status,  their 
activities  pose  potentially  serious  health  and  safety  risks,  and 
they  are  perpetrating  an  intolerable  violation  of  the  public 
trust  and  interest  by  interfering  with  the  local  community's 
occupancy  and  enjoyment  of  its  homes,  businesses,  and  community 
centers . 


When  necessary  to  protect  its  proprietary  interests  in 
public  lands,  or  where  there  is  some  other  genuine 
interest  to  protect  or  defend,  such  as  preserving  the 
public  health  and  safety,  the  federal  government  may 
justifiably  seek  equitable  intervention  of  the  courts 
to  forestall  irreparable  damage  or  some  other  public 
nuisance. 

United  States  v.  Rainbow  Family.  695  F.  Supp.  314,  326  (E.D.  Tex. 


1988) (citations  omitted);  see  also  Heckman  v.  U.S. .  224  U.S.  413, 
437  (1912) (it  is  the  right  of  the  federal  trustee  for  Indians  to 
enforce  by  all  appropriate  means  the  provisions  of  federal  law 
enacted  for  their  protection  and  benefit) . 


I  In  deciding  whether  to  grant  preliminary  injunctive 

I  relief,  including  a  temporary  restraining  order,  federal  courts 

2  II  traditionally  consider  the  following  four  factors: 

3  I      (1)   the  likelihood  of  plaintiff's  success  on  the  merits; 


(2)  the  possibility  that  plaintiff  will  suffer  irreparable 
injury  if  relief  is  not  granted; 

(3)  the  extent  to  which  the  balance  of  hardships  favors  one 
of  the  parties;  and 

(4)  whether  preliminary  relief  would  advance  the  public 
interest . 

United  States  v.  Odessa  Union  Warehouse  Coop. .  833  F.2d  172,  174 

(9th  Cir.  1987) .   While  the  Ninth  Circuit  has  decided  many  cases 

under  the  four-part  test  set  forth  above,  the  court  has  also 

employed  an  alternative  formulation.   Under  this  test,  a 

plaintiff  must  establish  either  "probability  of  success  on  the 

merits  and  the  possibility  of  irreparable  injury  or  that  serious 

questions  are  raised  and  the  balance  of  the  hardships  tips 

sharply  in  its  favor."   Half  Moon  Bay  Fishermen's  Mktg .  Ass'n  v. 

Carlucci,  857  F.2d  505,  507  (9th  Cir.  1988) (quoting  Hoopa  Valley 


Tribe  v.  Christie.  812  F.2d  1097,  1102  (9th  Cir.  1987)).   This 


formulation  does  not  involve  two  separate  tests  but  rather 
describes  opposite  ends  "of  a  single  continuum."   Benda  v.  Grand 
Lodge  Int ' 1  Ass'n  of  Mach.  and  Aerospace  Workers.  584  F.2d  308, 


315  (9th  Cir.  1978),  cert,  dismissed.  441  U.S.  =37  (1979).   In 
essence,  it  is  a  sliding  scale:  as  the  probability  of  success 
decreases,  the  required  degree  of  irreparable  harm  increases. 
Odessa  Union  Warehouse.  833  F.2d  at  174. 
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Regardless  of  which  formulation  is  adopted  by  this 

Court,  the  current  situation  on  the  Ibanez  property  demands 

2  11  immediate  relief.   First,  the  United  States  is  virtually  certain 

3  jl  to  prevail  on  its  trespass  and  nuisance  claims.   Second,  each 

4  unit  of  additional  sludge  carried  onto  the  land  and  each  unit 

5  processed  there  serves  to  magnify  the  potential  threat  to  the 

6  health  and  safety  of  the  surrounding  community.   The  members  of 

7  the  local  community  are  suffering  from  defendants'  activities. 
Third,  the  hardships  endured  by  the  surrounding  residents  far 
outweighs  any  hardship  that  the  defendants  might  have  incurred  by 
their  own  unlawful  hands.   Indeed,  any  attempt  by  defendants  to 
claim  hardship  necessarily  rings  false;  they  have  had  ample 
notice  that  they  are  in  trespass  and  have  had  sufficient 
opportunity  to  mitigate  any  hardships  they  might  face  from  the 
issuance  of  preliminary  injunctive  relief.   Finally,  in  view  of 
the  potential  health  risks  and  the  volatile  situation  on  the 
Reservation,  an  injunction  will  most  certainly  advance  the  public 
interest.   We  address  these  factors  below. 


A.    The  United  States  Is  Highly  Likely  To  Prevail  on  The  Merits 
of  Its  Claims. 

Federal  law  controls  issues  related  to  the  wrongful 

occupation  and  use  of  Indian  trust  lands.   See,  e.g. .  Oneida 

Indian  Nation  v.  County  of  Oneida,  414  U.S.  661,  674  (1974); 


Oneida  Indian  Nation  v.  Oneida  County.  719  F.2d  525  (2nd  Cir. 
1983).   In  the  absence  of  specific  federal  statutory  law 
governing  the  substantive  issues  of  the  face,  the  federal  court 
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is  free  to  fashion  its  own  rules  of  decision  in  the  mode  of 

common  law.   Clearfield  Trust  Co.  v.  United  States.  318  U.S.  363, 

366-67  (1943).   In  cases  such  as  these,  federal  courts  often 

borrow  from  state  law  as  long  as  its  provisions  are  consistent 

with  federal  Indian  law  principles. 

1 .    Defendant  operators  are  in  trespass  on  federal  trust 
land. 

Trespass  is  any  wrongful  or  unauthorized  entry  by  a 

person  or  caused  by  him  onto  another  person's  property.   See. 

e.g.  ■  U.S.  V.  Imperial  Irrigation  District.  799  F.  Supp.  1052, 

1059  (S.D.  Cal.  1992);  Civic  Western  Corp.  v.  Zila  Industries. 

Inc. ■  66  Cal.App.3d  1,  16  (Cal.App.  1977);  McLeod  v.  Fox  West 

Coast  Theaters  Corp..  10  Cal.  2d  383  (1937);  Rest. 2nd  Torts  § 

162.   Even  if  defendant  operators  have  an  "agreement"  with 

allottee  Ms.  Ibanez,  in  order  to  obtain  valid  authorization  to 

undertake  their  sludge  activities,  the  defendants  also  must 

obtain  the  approval  from  Interior.   Because  the  defendant 

operators  never  have  obtained  the  requisite  federal  authorization 

to  occupy  or  use  the  Ibanez  trust  property  for  their  sludge 

operations,  they  are  in  trespass.^ 


Indian  land  is  irrelevant  to  his  unlawful  status  and  liability 
for  trespass  or  other  wrongful  occupation  or  use  of  Indian  trust 
property.   See,  e.g. .  Oneida  Indian  Nation.  719  F.2d  at  541;  U.S. 
Southern  Pacific  Transportation  Co..  543  F.2d  676,  699  (9th 


Cir.  1976)  .   We  further  note  that  defendants  cannot  avail 
themselves  of  any  estoppel  defense;  estoppel  is  not  available 
against  the  United  States  when  it  is  acting  as  trustee  for 
Indians  and  Indian  tribes.   See,  e.g. .  United  States  v.  Ahtanum 
Irrigation  District.  236  F.2d  321  (9th  Cir.  1956),  cert,  deni 


352  U.S.  988  (1957);  Utah  Power  and  Light  Co.  v.  U.S..  243  U.S. 
349,  405-09  (1917). 
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The  Ibanez  land  on  which  the  defendants'  operations  are 
located  is  held  by  the  United  States  in  trust  for  the  benefit  of 

2  the  allottee.   This  land  rests  within  the  exterior  boundaries  of 

3  ll  the  Torres  Martinez  Indian  Reservation.   Congress  has  declared 
4 

5  if  any  conveyance  shall  be  made  of  the  lands  set  apart 
and  allotted  as  herein  provided,  or  any  contract  made 

6  touching  the  same  . . .  such  conveyance  or  contract  shall 
be  absolutely  null  and  void. 

7 

25  U.S.C.  §  348.   See  also  25  U.S.C.  §  415  (requiring  federal 

approval  of  all  leases  relating  to  federal  trust  allotments)  ;  25 

U.S.C.  §  81  (a  contract  relative  to  Indian  trust  lands  owned  by 

Indian  tribes  and  non- citizens  is  null  and  void  without  federal 

approval) .   Federal  courts  have  interpreted  section  348  to  hold 

null  and  void  any  contracts  "touching"  Indian  trust  land  without 

Department  of  the  Interior  approval.   See,  e.g.  .  United  States  v. 

Rickert.  188  U.S.  432,  437  (1902) (Indian  allottees  have  no  right 

to  enter  valid  contracts  regarding  their  trust  land  without 

federal  approval);  Heckman  v.  U.S. .  224  U.S.  413,  432-33  (the 

purpose  of  the  statutory  prohibition  on  contracted  not  approved 

by  the  federal  trustee  is  not  only  to  secure  the  allottees  in 

their  possession  of  the  land  but  also  to  prevent  their 

exploitation) .   However  the  defendants  might  attempt  to  cast 

them,  their  agreements  and  contracts  with  Ibanez  certainly  touch 

the  land  within  the  meaning  of  the  statute.^   See,  e.g.  .  A.K. 


It  is  fundamental  canon  of  construction  in  federal  Indian 
law  that  statutes  passed  for  the  benefit  of  Indians  and  Indian 
tribes  are  to  liberally  construed,  doubtful  expressions  being 

(continued. . . ) 
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Management  Co.  v.  San  Manuel  Band  of  Mission  Indians.  789  F.2d 


785,  787  (9th  Cir.  1986)  (a  contract  to  manage  bingo  games  is  a 

contract  "relative  to  land"  that  must  be  approved  by  the 

Department  of  the  Interior).   The  contracts  and/or  agreements, 

whatever  their  form,  fall  squarely  within  the  scope  of  section 

348 's  strictures  and  thus  are  null  and  void  ab  initio  without 

federal  approval.   Since  Interior  never  has  approved  any 

"agreement"  between  Ms.  Ibanez  and  the  defendant  sludge 

operators,  the  operators  unequivocally  are  in  trespass  on  federal 

trust  property. 

2.    The  on-going  sludge  operations  constitute  both  a  public 
and  private  nuisance. 

The  defendants  also  have  created  both  a  public  and 

private  nuisance.   A  nuisance  is  "[a]nything  which  is  injurious 

to  health,  or  is  indecent  or  offensive  to  the  senses,  or  an 

obstruction  to  the  free  use  of  property,  so  as  to  interfere  with 

the  comfortable  enjoyment  of  life  or  property."   Cal .  Civ.  Code  § 

3479  (1994).   "'So  long  as  the  interference  is  substantial  and 

unreasonable,  and  such  as  would  be  offensive  to  the  normal 

person,  virtually  any  disturbance  of  the  enjoyment  of  the 

property  may  amount  to  a  nuisance.'"   Koll- Irvine  Ctr.  Property 

Owners  Association  v.  County  of  Orange.  24  Cal.  Rptr.  2d  664,  667 


(Cal.  Ct.  App.  1994)  (quoting  Prosser  and  Keeton,  Torts  (5th  ed. 
1984)  §  87  at  620) .   A  nuisance  action  may  be  maintained  for  an 


'( . . .continued) 
resolved  in  favor  of  the  Indians.   Bryan  v.  Itasca  County.  426 
U.S.  363,  392  (1976) . 
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II  activity  even  though  it  takes  place  on  the  plaintiff's  property. 
1  l|  Lincoln  Properties.  Ltd.  v.  Higgins.  23  Envtl.  L.  Rep.  (Envtl.  L. 
zllnst.)  20,665  (E.D.  Cal .  1993). 

3  ||  A  public  nuisance  is  "one  which  affects  at  the  same 

4  time  an  entire  community  or  neighborhood,  or  any  considerable 

5  number  of  persons."   Id.  at  §  3480.   A  private  nuisance  is  any 

6  nuisance  not  included  in  the  definition  of  "public  nuisance,"  id. 

7  at  §  3481,  and  is  an  "injury  specifically  referable  to  the  use 
and  enjoyment  of  his  or  her  land."   Koll-Irvine.  supra,  at  667. 
A  public  nuisance  action  may  be  maintained  by  a  government  on 
behalf  of  its  citizens.   See,  e.g. .  Cal.  Civ.  Pro.  Code  §  731. 
The  United  States  brings  this  action  on  its  own  behalf  and  on 
behalf  of  the  Torres-Martinez  Desert  Cahuilla  Indians.   These  two 
governments  represent  the  public  interest  of  those  living  within 
the  Reservation  community.* 

It  cannot  be  questioned  with  any  sincerity  that  the 
defendants'  activities  have  caused  the  people  living  on  the 
reservation  to  lose  the  comfortable  enjoyment  of  their  land.   The 
sludge  piles  emit  noxious  odors  and  dust  as  well  as  attract 
hordes  of  flies  and  other  insects.   See  Belardo  Decl . ,  at  11  6- 
12.   "The  Ibanez  sludge  operations  have  caused  and  are  causing 
highly  offensive  odors,  clouds  of  dust  containing  human  fecal 


''     Moreover,  even  if  this  Court  were  to  find  that  the  United 
States  cannot  maintain  a  public  nuisance  action,  the  United 
States  brings  this  action  not  only  on  its  own  behalf  but  on 
behalf  of  the  Tribe  and  its  members.   In  representing  their 
rights  and  interests,  the  United  States  properly  may  maintain  a 
private  nuisance  action. 

16 
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material,  and  large  numbers  of  flies  which  are  attracted  to  and 
presumably  carry  away  the  fecal  material  to  neighboring 
properties  and  people."   Belardo  Decl.,  at  1  10.   In  fact,  Ms. 
Belardo  has  been  forced  to  move  from  her  home  due  to  concern  for 
the  health  of  her  family.   Id. .  at  1  11.   These  conditions, 
caused  by  defendants,  constitute  an  unlawful  nuisance.   See 
Varjabedian  v.  City  of  Madera.  572  P. 2d  43  (Cal.  1977) 
(landowners  recovered  damages  for  losses  caused  by  odors 
emanating  from  sewage  treatment  plant);  Plonley  v.  Reser.  3  Cal. 
Rptr.  551  (Cal.  Ct .  App.  1960)  (dust  caused  by  contractor's 
activity  supports  a  cause  of  action  based  on  nuisance) .^ 

B.    Defendants'  Sludge  Operations  Interfere  with  the  Ability  of 
the  Local  Residents  and  Others  to  Enjoy  and  Use  Their  Own 
Property. 

As  described  above,  defendants'  unlawful  sludge 

operations  now  have  created  an  insufferable  situation  in  which 

local  residents  cannot  use  or  enjoy  their  homes,  property,  or 


^   Any  attempt  by  defendants  to  avail  themselves  of  any 
defenses  must  fail.   For  example,  even  in  the  unlik.ely  event  that 
the  Court  should  find  the  processing  of  the  sludge  to  be  an 
otherwise  lawful  activity,  such  a  finding  does  not  bar  a  nuisance 
claim.   "Whether  or  not  a  use  in  itself  lawful  constitutes  a 
nuisance  depends  upon  a  number  of  circumstances:  locality  and 
surroundings,  the  number  of  people  living  there,  the  prior  use, 
whether  it  is  continual  or  occasional,  and  the  nature  and  extent 
of  the  nuisance  and  the  injury  sustained  therefrom."   Hellman  v. 
La  Cximbre  Golf  and  Country  Club.  8  Cal.  Rptr.  2d  293,  296-97 


(Cal.  Ct .  App.  1992).   The  defendants  have  been  and  continue  to 
haul  and/or  deposit  sludge  on  land  located  at  the  center  of  the 
Reservation  community.   This  nuisance  is  severe  and  pervasive, 
resulting  in  the  loss  of  the  comfortable  use  of  the  land.   Thus, 
even  if  the  activity  is  lawful  itself,  defendants'  activities  are 
a  public  and  unlawful  nuisance  nonetheless. 
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community  centers.   When  residents  can  no  longer  occupy  their 
homes,  it  is  impossible  to  deny  the  seriousness  of  the  situation. 
See  Belardo  Decl . ,  at  1  11.   It  is  clear  that,  when  the  health 
and  safety  of  the  public  is  potentially  threatened,  the  federal 
government  justifiably  may  seek  the  equitable  intervention  of  the 
courts  to  forestall  the  irreparable  injury  of  a  public  nuisance. 
Rainbow  Family.  695  F.  Supp.  at  326. 

Moreover,  defendants'  unlawful  sludge  operations  have 
fostered  an  additional  cause  for  immediate  concern.   To  protest 
defendants'  continuing  activities,  members  of  the  Tribe  and 
concerned  citizens  and  groups  have  erected  a  barricade  to  bar 
entry  to  the  site  of  trucks  with  new  material  and  are  conducting 
a  public  demonstration.   Although  peaceful  at  the  moment,  the 
situation  remains  inherently  volatile.   See  Townsend  Decl.,  at  1 
5;  Declaration  of  Ronald  F.  Dye,  at  1   2-8.   In  addition  to 
removing  the  immediate  threat  to  public  welfare,  health  and 
safety,  a  temporary  restraining  order  also  would  serve  to  defuse 
this  situation  as  well. 

C.    The  Balance  of  Hardships  Tips  Sharply  in  Favor  of  the  Torres 
Martinez  Desert  Cahuilla  Indians. 

As  described  above,  the  hardships  suffered  by  the 

members  of  the  community  surrounding  the  Ibanez  property  are 

severe,  pervasive  and  invasive  into  every  aspect  of  daily  life. 

In  contrast,  any  harm  that  defendants  might  assert  as  flowing 

from  the  issuance  of  temporary  restraining  order  or  other 

preliminary  injunctive  relief,  could  be  only  monetary  in  nature. 
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Moreover,  defendants  cannot  claim  that  this  turn  of  events  is 
sudden  or  unexpected.   The  defendants  had  specific  written  notice 
that  they  have  been  and  continue  to  be  in  trespass  on  federal 
property.   And  certainly  defendants  cannot  deny  that  their 
operations  are  by  any  definition  offensive  to  the  surrounding 
citizenry.   In  view  of  their  deliberate  choice  to  enter  federal 
trust  land  without  federal  authorization,  and  to  ignore  the  Cease 
and  Desist  Orders  issued  four  months  ago  but  rather  to  continue 
their  trespassory  operations  to  the  direct  detriment  of  the 
community,  defendants  have  only  brought  this  situation,  and  any 
hardship  it  might  confer,  on  themselves.    Finally,  the  United 
States  has  struggled  to  reach  a  temporary  and  interim  voluntary 
solution  with  defendants  in  the  last  few  days  before  filing  this 
action.   Defendants  Pima  Gro,  HCK,  Inc.,  and  Ibanez  Farms  did  not 
see  fit  to  enter  into  such  an  agreement,  however,  leaving  the 
United  States  with  no  option  for  alleviating  this  intolerable 
situation  but  to  seek  a  temporary  restraining  order  in  this 
Court.   As  stated  above,  HCK,  Inc.  now  has  expressed  its  intent 
not  to  oppose  the  application.   Pimo  Gro  has  not  expressed  any 
such  intent. 

D.    The  Temporary  Restraining  Order  Will  Advance  the  Public 
Welfare,  Health,  and  Safety. 

As  described  above,  an  immediate  injunction  without 

question  will  serve  the  critical  public  interest  in  protecting 

the  health,  safety,  and  welfare  of  both  Indians  and  non- Indians 

on  the  Reservation  and  in  adjacent  areas.   The  health  and  well- 
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being  of  the  local  community  is  at  stake.   This  beneficial  effect 
is  particularly  true  not  only  in  light  of  the  severe  health  risks 
described  above  but  also  in  view  of  the  intense  and  volatile 
situation  currently  brewing  out  at  the  property. 

CONCLUSION 

For  the  foregoing  reasons,  the  United  States 
respectfully  urges  the  Court  to  issue  the  requested  temporary 
restraining  order.   A  proposed  Order  is  attached. 

rSh 

Respectfully  submitted  on  this  _5  /   day  of  October,  1994. 

HANK  MESHORER,  Chief 
Indian  Resources  Section 


LAtJREN  N.  SOLL,  Attorney 
Indian  Resources  Section 
Environment  and  Natural 

Resources  Division 
601  Pennsylvania  Ave.,  N.W. 
Washington,  D.C.  20004 
(202)  272-5794 
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DECLARATION  OF  PETER  HSIAO 
I,  Peter  Hsiao,  declare: 
1.    I  am  an  Assistant  United  States  Attorney  ("AUSA")  for 


^  the  Central  District  of  California,  and  am  one  of  the  attorneys 

■*  assigned  to  represent  the  United  States  of  America  in  this  case, 

5  United  States  v.  Terra  Farms.  Inc.   I  have  personal  knowledge  of 

^  the  following  facts  and,  if  called  as  a  witness,  I  could  and 

^  would  testify  competently  thereto. 

^      2.    Pursuant  to  Local  Rule  7.18.1,  we  have  given  notice  of 

^  this  ex  parte  application  to  defendants  and  engaged  in 

'^  significant  discussions  with  them  to  gain  certain  agreements 

"  regarding  this  temporary  restraining  order.   The  allottee  Ms. 

•2  Geraldine  Ibanez  and  one  of  the  operators.  Terra  Farms,  Inc., 

^^  have  signed  an  agreement  for  a  stipulated  temporary  restraining 

J^  order,  which  is  attached  as  Exhibit  7  to  the  United  States' 

'5  exhibits.   One  other  operator,  HCK,  Inc.,  has  informed  me  by 

16  telephone  on  October  31,  1994  through  their  attorneys  that  they 

17  do  not  oppose  this  application  for  a  temporary  restraining  order. 

18  3,    The  only  two  remaining  defendants  who  have  not  agreed 

19  to  entry  of  the  temporary  restraining  order  are  Ibanez  Farms  and 

20  Pima  Gro,  Inc.   Ms.  Ibanez 's  attorney  informed  me  that  she  is 

21  just  one  of  several  principals  in  Ibanez  Farms,  and  that  he  does 

22  not  represent  Ibanez  Farms.   We  have  given  notice  to  Ms.  Ibanez, 

23  one  of  the  principals,  of  this  application  and  are  not  informed 

24  of  whether  the  entity  Ibanez  Farms  has  a  different  position  than 

25  Ms.  Ibanez. 

26  4.    As  for  defendant  Pima  Gro,  we  gave  notice  of  this  ex 

27  parte  application  in  writing  and  orally  on  October  29,  1994  to 

28  Jerry  Green,  attorney  for  Pima  Gro,  and  were  informed  that  Pima 
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Gro  opposes  this  application  and  requests  to  be  present  at  any 
hearing. 

I  declare  under  penalty  of  perjury  under  the  laws  of  the 
United  States  that  the  foregoing  is  true  and  correct. 

Executed  on  October  31,  1994,  in  Los  Angeles,  California. 

5 


ihit... 


7  PETER  HSIAO 

8 
9 
10 
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J  CERTIFICATE  OF  SERVICE  BY  FAX  AND  MAIL 

-,     I,  MARILEN  ILISCUPIDES,  declare: 

,  That  I  am  a  citizen  of  the  United  States  and  a  resident  or 

,  employed  in  Los  Angeles  County,  California;  that  my  business 

-  address  is  Office  of  the  United  States  Attorney,  Room  7516, 

^  Federal  Building,  300  North  Los  Angeles  Street,  Los  Angeles, 

,  California  90012;  that  I  am  over  the  age  of  eighteen  years,  and 

„  am  not  a  party  to  the  above-entitled  action. 

That  I  am  employed  by  the  United  States  Attorney  for  the 
Central  District  of  California  who  is  a  member  of  the  Bar  of  the 
United  States  District  Court  for  the  Central  District  of 
California,  at  whose  direction  the  service  by  fax  and  mail 
described  in  this  Certificate  was  made;  that  on 

October  31.  1994.  I  faxed  a  copy  of,  and  deposited  in  the  United 
.-  States  mails  in  the  Federal  Building  at  300  North  Los  Angeles 
Street,  Los  Angeles,  California,  in  the  above-entitled  action, 
in  an  envelope  bearing  the  requisite  postage,  a  copy  of: 

1.  UNITED  STATES'  EX  PARTE  APPLICATION  FOR  TEMPORARY 
RESTRAINING  ORDER  AND  PRELIMINARY  INJUNCTION 

2.  MEMORANDUM  OF  POINTS  AND  AUTHORITIES 

3.  DECLARATION  OF  PETER  HSIAO  IN  SUPPORT  THEREOF. 

addressed  to:      SEE  ATTACHED  SERVICE  LIST 

at  their  last  known  addresses,  at  which  place  there  is  a 

delivery  service  by  United  States  mail. 

This  Certificate  is  executed  on  October  31.  1994,  at 
Los  Angeles,  California. 

I  declare  under  penalty  of  perjury  that  the  foregoing  is  true 
and  correct. 


MARILEN  ILISCUPIDES  J 


82 


LOIS  J.  SCHIPFER 

Assistant  Attorney  General 

Environment  and  Natural  Resources  Division 

NORA  M.  MANELLA 

United  states  Attorney 

LEON  W.  WEIDMAN 

Chief,  Civil  Division 

CONSTANCE  M.  KOMOROSKI 

PETER  HSIAO 

Assistant  United  States  Attorneys 

Room  7516  Federal  Building 

300  North  Los  Angeles  Street 

Los  Angeles,  CA   90012 

(213)  894-2446 

HANK  MESHORER 

Chief,  Indian  Resources  Section 
LAUREN  N.  SOLL 
ANN  C.  JULIANO 

Attorney,  Department  of  Justice 
Environment  and  Natural  Resources  Division 
Indian  Resources  Section 
P.O.  Box  44378 
Washington,  D.C.  20026-4378 
(202)  272-5794 

Attorneys  for  Plaintiff 
Uiilted  States  of  America 


UNITED  STATES  DISTRICT  COURT 
FOR  THE  CENTRAL  DISTRICT  OF  CALIFORNIA 


UNITED  STATES  OF  AMERICA,  on  its 
own  behalf  and  on  behalf  of  the 
Secretary  of  the  Interior  as 
trustee  for  the  Torres-Martinez 
Desert  Cahuilla  Indians 

Plaintiff 


TERRA  FARMS,  INC.;  PIMA  GRO, 
INC.;  HCK,  INC.  aka/dba 
KELLOGG  SUPPLY,  INC.;  IBANEZ 
FARMS,  INC.;  AND  GERALDINE 
IBANEZ 


Defendants. 


4^ 


-\M  -7jF 


R\i^ 


[•«tO»9G89i    TEMPORARY 
RESTRAINING    ORDER    AND    ORDER 
TO    SHOW    CAUSE    RE 
PRELIMINARY    INJUNCTION 
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Plaintiff  United  States  of  America's  application  for  a 
temporary  restraining  order  against  defendants  is  now  before  the 
Court.   Having  examined  the  application,  declarations  and  facts 
presented,  and  good  cause  appearing: 

IT  IS  HEREBY  ORDERED  THAT: 

1.  The  United  States'  application  is  granted  in  all 
respects. 

2.  Defendants  will  immediately  cease  all  transportation  or 
acceptance  of  sludge  to  the  Ibanez  allotment  at  the  Torres 
Martinez  Indian  Reservation  ("the  Site")  until  a  hearing  and 
ruling  from  the  Court  on  the  United  States'  application  for  a  ^^ 
preliminary  injunction.   Sludge  that  the  defendants  have  stored,   . 
previously  transported,  or  arranged  to  be  transported,  onto  the  ^iU, 
Site  may  be  removed^ from  the  Site.  d(gpg^ 

3.  Defendants  will  immediately  undertake  the  following     ^K 
measures  for  their  respective  operations  at  the  Site: 

a.  The  sludge  will  be  turned  at  the  frequency 
necessary  to  prevent  anaerobic  conditions  from 
arising.   Defendants  will  refrain  from  turning 
windrows  during  high-wind  conditions. 

b.  Defendants  will  keep  all  sludge  on  the  Site 
adequately  wetted  to  prevent  fugitive  dust. 

c.  Defendants  will  maintain  a'll  existing  fly  traps  on 
and  around  the  Site  and  replace  them  immediately 
when  damaged,  and  add  new  traps  as  needed. 

d.  Defendants  will  sweep  all  roadways  at  least  daily, 
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or  more  often  as  needed. 

Defendants  will  keep  all  on-Site  roadways  wet  at 

all  times  while  in  use. 

Upon  reasonable  notice,  defendants  will  provide 

access  to  Interior  employees  on  the  Site  for 

inspection,  to  determine  compliance  with  the 

provisions  of  this  order. 


The  hearing  on  the  United  States'  motion  for  a 
preliminary  injunction  against  jriir,  def endantjt  will  be  held  on 

9        /i^     txi^t'  /o:co  y».>K.  j^;rr- 

November *2^ ,  1994 »   All  briefing  wjj.1  take  place  in  compliance 


11  i^^KH^ii 

motj-oo — gor    q  pyulimmary    injunction    aqainat   def enddiiti^  ^will    be      /f^ty 

12  . 

h'e±d-on  -  "     -; — 1994,    dL   wniciRV  defendant    Pima   Gro /^.■ 

13         .  ,  ,       .  ,  .     .  ,        ,  ,  ^"J 

14 

15 

16 

1" 


will  show  cause  why  a  preliminary  injunction  should  not  issue. 
Plaintiff's  opening  memorandum  against  Pima  Gro  will  be  due  on 

a/ Qi/ ^ i^*^^ IP .   /  .  1994.   Defendant  Pima  Gro  '  s  opposition  will 
be  due  on   /<^a ^/♦Ao^tf  ^  1994.   Plaintiff's  reply 

memorandum  will  be  due  on    jj^^ fLA^i^jQ     ^t  1994. X  All 

briefs  will  be  served  by  tele-f  acsinile»  and  overnight  mail-.  ^ 

5.    Any  activities  undertaken  pursuant  to  this  Order  will 
not  cause  the  parties  to  make  any  admission  of  liability  or  fault 
whatsoever,  or  alter  their  legal  status  as  of  the  date  of  this 
Order. 

Dated: / ^  /S  I ,  1994 
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Submitted  by: 

'   LOIS  J.  SCHIFFER 

-,  Assistant  Attorney  General 

'  Environment  and  Natural  Resources  Division 

NORA  M.  MANELLA 
,     United  States  Attorney 
LEON  W.  WEIDMAN 

-  Chief,  Civil  Division 

-  CONSTANCE  M.  KOMOROSKI 
.      PETER  HSIAO 

Assistant  United  States  Attorneys 


HANK  MESHORER 

Chief.  Indian  Resources  Section 


'^  I'Xi.'O^jp. 


:2^ 


'a€£1_ 


LACJREN  N.  SOLL 
Attorney,  U.S.  Department  of  Justice 
Environment  and  Natural  Resources  Division 
Indian  Resources  Section 

Attorneys  for  Plaintiff 
United  States  of  America 


,  CERTIFICATE  OF  SERVICE  BY  FAX  AND  MAIL 

2  I,  MARILEN  ILISCL'PIDES,  declare: 

3  That  I  am  a  citizen  of  the  United  States  and  a  resident  or 
_j  employed  in  Los  Angeles  County,  California;  that  my  business 

^  address  is  Office  of  the  United  States  Attorney,  Room  7516, 

^  Federal  Building,  300  North  Los  Angeles  Street,  Los  Angeles, 

7  California  90012;  that  I  am  over  the  age  of  eighteen  years,  and 

g  am  not  a  party  to  the  above-entitled  action. 

Q     That  I  am  employed  by  the  United  States  Attorney  for  the 


Central  District  of  California  who  is  a  member  of  the  Bar  of  the 
United  States  District  Court  for  the  Central  District  of 


10 

II 

12  California,  at  whose  direction  the  service  by  fax  and  mail 

13  described  in  this  Certificate  was  made;  that  on 

j_l  October  31.  1994.  I  faxed  a  copy  of,  and  deposited  in  the  United 

1^  States  mails  in  the  Federal  Building  at  300  North  Los  Angeles 

.^  Street,  Los  Angeles,  California,  in  the  above-entitled  action, 

.,  in  an  envelope  bearing  the  requisite  postage,  a  copy  of: 

Ijj      [PROPOSED]  TEMPORARY  RESTRAINING  ORDER  AND  ORDER  TO  SHOW 

,9  CAUSE  RE  PRELIMINARY  INJUNCTION 

20  addressed  to:      SEE  ATTACHED  SERVICE  LIST 

Tj  at  their  last  known  addresses,  at  which  place  there  is  a 

■,-,  delivery  service  by  United  States  mail. 

tj     This  Certificate  is  executed  on  October  21.  1994,  at 

T_j  Los  Angeles,  California. 

25  I  declare  under  penalty  of  perjury  that  the  foregoing  is  true 

26  and  correct. 


28  MARILEN  ILISCUPIDES     J 


-'-^ 
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SERVICE  LIST 


Mr.  Carl  M.  Longley 

Kerry  Hoxie 

Lewis,  Longley  &  Hoxie 

4330  La  Jolla  Village  Drive 

Suite  330 

San  Diego,  CA   92122 

(619)  535-0330 

(619)  535-0763  (FAX) 

Michael  Harris 

Best,  Best  and  Kriger 

600  East  Tahquitz  Canyon  Way 

Suite  C 

P.O.  Box  2710 

Palm  Springs,  CA   92263 

(619)  325-7264 

(619)  325-0365  (FAX) 

Patty  Williams 

Dion  Ozaki 

Paul,  Hastings,  Janofsky  &  Walker 

555  South  Flower 

23rd  Floor 

Los  Angeles,  CA   90071 

(213)  683-6330 

(213)  627-0705  (FAX) 

Art  Bunce 
P.O.  Box  1416 
Escondido,  CA   92033 
(619)  489-0329 
(619)  489-1671  (FAX) 


^^iaC^ 


LOIS  J.  SCHIFFER 
Assistant  Attorney  General 
Environment  and  Natural  Resources  Divi 


NORA  M.  MANELLA 
United  States  Attorney 
LEON  W.  WEIDMAN 
Assistant  United  States 
Chief,  Civil  Division 
CONSTANCE  M.  KOMOROSKI 
KURT  ZIMMERMAN 
Assistant  United  States 
Suite  7516  -  Federal  Bui 
300  North  Los  Angeles  St 
Los  Angeles,  California 
Telephone:   (213)  894-241*1 


Attorney 


ktt  )rneys 


^■^STRJCT  OF  CALi?Oa,\V\ 


LAUREN  N.  SOLL 

Attorney,  Department  of  Justice 

Environment  and  Natural  Resources  Division 

Indian  Resources  Section 

P.O.  Box  44378 

Washington,  D.C.   20026-4378 

Telephone:   (202)  272-5794 

Attorneys  for  Plaintiff 
UNITED  STATES  OF  AMERICA 

UNITED  STATES  DISTRICT  COURT 

FOR  THE  CENTRAL  DISTRICT  OF  CALIFORNIA 


UNITED  STATES  OF  AMERICA, 
on  its  own  behalf  and  on 
behalf  of  the  Secretary  of 
the  Interior  as  trustee  for 
the  Torres-Martinez  Desert 
Cahuilla  Indians, 

Plaintiff, 


TERRA  FARMS,  INC.;  PIMA  GRO, 
INC.;  HCK,  INC.;  IBANEZ 
FARMS,  INC.;  AND 
GERALDINE  IBANEZ, 


Defendants. 


Case  No.  ED  CV  94-235  RT(Ex) 

'HOTiGC  or  ns  lodcimc  ^ 
4rnoroccD.i  order  granting 

PRELIMINARY  INJUNCTION 
AGAINST  terra  FARMS.  INC.. 
PIMA  GRO  SYSTEMS.  INC..  AND 

gEPftLPINE  IBANEZ 


" 


Plaintiff  United  States  of  America's  application  for  an 
order  to  show  cause,  or  in  the  alternative,  motion  for  a 
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preliminary  in]unccion,  came  on  for  hearing  before  the  Court  on 
November  28,  1994.   Having  examined  the  papers,  declarations, 
exhibits,  and  arguments  presented  by  all  parties,  and  good  cause 
appearing: 

IT  IS  HEREBY  ORDERED  THAT: 

1.  Defendants  Terra  Farms,  Inc.,  Pima  Gro  Systems,  Inc., 
and  Geraldine  Ibanez,  including  any  person  or  entity  acting  under 
their  direction  or  control,  will  immediately  cease  all 
transportation  or  acceptance  of  sludge  to  the  Ibanez  allotment 
("the  Site")  at  the  Torres  Martinez  Indian  Reservation.   Sludge 
and  any  personal  property,  including  rolling  stock  owned  by  the 
defendants,  that  the  defendants  have  stored,  previously 
transported,  or  arranged  to  be  transported,  onto  the  Site  may  be 
removed  by  defendants  from  the  Site. 

2.  Defendants  will  immediately  undertake  the  following 
measures  for  their  respective  operations  at  the  Site: 

a.  The  sludge  that  they  have  brought  onto  the  Site 
will  be  turned  at  the  frequency  necessary  to 
prevent  anaerobic  conditions  from  arising. 
Defendants  will  refrain  from  turning  windrows 
during  high-wind  conditions. 

b.  Defendants  will  keep  sludge  on  the  Site  adequately 
wetted  to  prevent  fugitive  dust. 

c.  Defendants  will  maintain  existing  fly  traps  on  the 
Site  and  replace  them  immediately  when  damaged, 
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and  add  new  traps  as  needed. 

d.  Defendants  will  sweep  access  roadways  at  least 
daily,  or  more  often  as  needed. 

e.  Defendants  will  keep  all  on-Site  roadways  wet  at 
all  times  while  in  use. 

f.  Upon  reasonable  notice,  defendants  will  provide 
access  to  Department  of  the  Interior  employees  on 
the  Site  for  inspection,  to  determine  compliance 
with  the  provisions  of  this  injunction. 

g.  Upon  a  defendant's  completion  of  its  removal  of 
the  sludge  for  which  it  is  responsible,  that 
defendant  shall  no  longer  be  subject  to  provision 
2(a)  through  (f)  of  this  order.   Such  defendant 
will  give  reasonable  notice  to  the  Court  and  all 
parties  of  its  complete  removal  of  such  sludge. 

3.    If  a  defendant  is  precluded  by  third  party  conduct, 
criminal  or  otherwise,  from  complying  with  this  order  by  the 
blocking  of  ingress  or  egress  to  the  Ibanez  allotment,  or  other 
deprivation  of  access,  that  defendant  may  seek  ex  parte  relief 
from  this  Court. 
// 
// 
// 
// 
// 
// 
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4.    Any  activities  undertaken  pursuant  to  this  injunction 
will  not  cause  the  parties  to  make  any  admission  of  liability  or 
fault  whatsoever,  or  alter  their  legal  status  as  of  the  date  of 


this  injunction 
Dated:  


,  1994 


ROBERT  J.  TIMLIN 


ROBERT  J.  TIMLIN 

UNITED  STATES  DISTRICT  JUDGE 


Submitted  by: 

LOIS  J.  SCHIFFER 

Assistant  Attorney  General 

Environment  and  Natural  Resources  Division 

NORA  M.  MANELLA 

United  States  Attorney 

LEON  W.  WE I OMAN 

Chief,  Civil  Division 

CONSTANCE  M.  KOMOROSKI 

PETER  HSIAO 

Assistant  United  States  Attorneys 


^ 


■UM. 


:l-  i  / 


LAUREN  N.  SOLL 

Attorney,  U.S.  Department  of  Justice 
Environment  and  Natural  Resources  Division 
Indian  Resources  Section 


Attorneys  for  Plaintiff 
United  States  of  America 
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2      APPROVED  AS  TO  FORM  AND  CONTENT 
3 


l::^Uj^frJuu.    ^ 


,     19  94 


5  LEWIS,     LONGLEY    i    HOXIE  ^^^ 

Omh   M.     LOHGLCY  HERR^    ^0^-^t: 


^^4^ 


7  A^u^ .      

Attorne'i^s  for  'Defendant 

8  Terra  Farms,  Inc. 

9 


,  1994 


ARTHUR  BUNCE 


10  ■ 

11 

12  

Attorneys  for  Defendant 

13  Geraldine  Ibanez 


Dated:  ,  1994. 


16  BEST,  BEST,  i  KRIEGER 

BARTON  GAUT 
17 

18 


Attorneys  for  Defendant  ?ima  Gro 
19  Systems,  Inc. 

20 

21 

22 

23 

24 

25 

26 


APPROVED  &■=;  TO  FORM  AND  CONTENT 

Dated:  ^___ - 


LEWIS,  LONGLEY  &  HOXIS 
CARL  M.  LONGLE/ 


Attorneys  for  Defendant 
Terra  Farms,  Inc. 


JR    aPJl--- 


Dated:  )  ^x>pa>-»^ 

ARTHUR    afUNCE 


22-420  96-4 


Attorneys  for  Defendant 
Geraldine  Ibanez 


BEST,  BEST,  &  KRIEGER 
BARTON  GAUT 


Attorneys  for  Defendant  Pima  Gro 
Systems,  Inc. 


94 

APPROVED  AS  TO  FORM  AND  CONTENT 
Dated: .  ^594, 


Dated: 


>//g/?^ 


LEWIS,  LONGLEY  &  HOXIE 
CARL  M.  LONGLEY 


Attorneys  for  Defendant 
Terra  Farms,  Inc. 


Dated: .  1994. 

ARTHUR    BUNCE 


Attorneys    for   Defendant 
Geraldine    Ibanez 


BEST,    BEST,    &    KRIEGER 
BARTON   GAUT  . 

Attorneys    for   Defendant    Pima   Gro 
Systems,     Inc. 


•5 
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PROOF  OF  SERVICE  BY  MAILING 

I  am  a  over  the  age  of  18  and  not  a  party  to  the  within 

action.   I  am  employed  in  by  the  Office  of  United  States 

Attorney,  Central  District  of  California.   My  business  address 

is  300  North  Los  Angeles  Street,  Suite  7516,  Los  Angeles, 

California  90012. 

On  January  19.  1995,  I  served: 

NOTICE  OF  RE-LODGING  [Proposed]  ORDER  GRANTING  PRELIMINARY 
INJUNCTION  AGAINST  TERRA  FARMS,  INC.,  PIMA  GRO  SYSTEMS,  INC., 
AND  GERALDINE  IBANEZ 

on  each  person  or  entity  named  below  by  enclosing  a  copy  ir 

an  envelope  addressed  as  shown  below  and  placing  the  envelope 

for  collection  and  mailing  on  the  date  and  at  the  place  shown 

below  following  our  ordinary  office  practices.   I  am  readily 

familiar  with  the  practice  of  this  office  for  collection  and 

processing  correspondence  for  mailing.   On  the  same  day  that 

correspondence  is  placed  for  collection  and  mailing,  it  is 

deposited  in  the  ordinary  course  of  business  with  the  United 

States  Postal  Service  in  a  sealed  envelope  with  postage  fully 

prepaid. 

Dated  of  mailing:   January  19.  1995.   Place  of  mailing: 
Los  Angeles,  California. 
Addressed  to:   SEE  ATTACHED  SERVICE  LIST 

I  declare  under  penalty  of  per jury  .under  the  laws  of  the 
United  States  of  America  that  the  foregoing  is  true  and  correct. 

I  declare  that  I  am  employed  in  the  office  of  a  member  of 
the  bar  of  this  court  at  whose  direction  the  service  was/made. 

Executed  on:   January  19,  1995  ^^^Xp^   AT^le^jCal/forDia. 
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SERVICE  LIST 


Mr.  Carl  M  Longley 

Kerry  Hoxie 

Lewis,  Longley  i  Hoxie 

4330  La  Jolla  Village  Drive 

Suite  330 

San  Diego,  California  92122 

Barton  C.  Gaut 

Best,  Best  and  Kriger 

600  East  Tahquitz  Canyon  Way 

Suite  C 

P.O.  Box  2710 

Palm  Springs,  California  92263 

Steven  Lamb 

Alan  Steinbrecher 

Paul,  Hastings,  Janofsky  s.   Walker 

555  South  Flower 

23rd  Floor 

Los  Angeles,  California  90071 

Art  Bunce 

P.O.  Box  1416 

Escondido,  California  92033 
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ALAN  K.  STEINBRECHER 

LAURA  J.  CARROLL 

STEVEN  A.  LAMB 

PAUL,  HASTINGS,  JANOFSKY 

Twenty-Third  Floor 

555  South  Flower  Street 

Los  Angeles,  California 

(213)  683-6000 


90071-2371 


Attorneys  for  Defendant 
HCK,  Inc. 


UNITED  STATES  DISTRICT  COURT 
FOR  THE  CENTRAL  DISTRICT  OF  CALIFORNIA 


UNITED  STATES  OF  AMERICA,  on 
Its  own  behalf  and  on  behalf 
of  the  Secretary  of  the 
Interior  as  trustee  for  the 
Torres -Martinez  Desert 
Cahuilla  Indians, 

Plaintiff, 


TERRA  FARMS,  INC.;  PIMA  GRO, 
INC.;  HCK,  INC;  IBANEZ  FARMS, 
INC.;  and  GERALDINE  IBANEZ, 


CASE  NO.  ED  CV  94-235  RT(Ex) 

STIPULATION  BY  AND  BETWEEN 
DEFENDANT  HCK,  INC.  AND 
PLAINTIFF  USA  RE  PLAINTIFF'S 
MOTION  FOR  PRELIMINARY 
INJUNCTION  AND  [PROPOSED]  ORDER 
THEREON 

Date:   November  28,  1994 
Time:   10:00  a.m. 

Honorable  Robert  J.  Timlin 


Defendants . 


Defendant  HCK,  Inc.  ("HCK")  and  Plaintiff  United 
States  of  America  ("Plaintiff")  hereby  stipulate  to  the 
following: 

1.  HCK  will  not  transport  or  accept  new  sludge  on  to 
the  Ibanez  allotment  at  the  Torres  Martinez  Indian  Reservation 
(the  "Site")  until  and  unless: 

a.  The  Court,  after  proper  notice  and  hearing, 
rules  that  HCK  may  do  so,-  or 

b.  The  Court  approves  a  stipulation  between  the 
United  States  and  HCK  allowing  such  transportation  or  acceptance 
of  new  sludge  on  to  the  Site. 

2.  HCK  may  continue  to  process  and/or  transport  from 
the  portion  of  the  Site  that  HCK  operates  any  sludge  presently 
on  the  HCK  portion  of  the  Site. 

3 .  HCK  will  continue  to  undertake  the  following 
measures  as  they  pertain  to  HCK's  ongoing  operations  on  its 
portion  of  the  Site: 

a.  HCK  will  turn  all  processing  sludge  at  a 
frequency  necessary  to  control  anaerobic  bacteria. 

b.  HCK  will  refrain  from  turning  windrows 
during  high  wind  conditions . 

c.  HCK  will  keep  all  sludge  adequately  wetted 
to  control  unnecessary  dust. 

d.  HCK  will  maintain  all  fly  traps  and  replace 
damaged  fly  traps,  as  needed. 

e.  HCK  will  sweep  all  roadways  at  least  daily, 
or  more  often  as  needed. 
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f.  HCK  will  keep  all  roadways  wet  at  all  times 
while  m  use. 

g.  Upon  reasonable  notice,  and  to  the  extent 
HCK  has  control  of  such  access,  HCK  will  provide  access  to 
Interior  employees  on  the  Site  for  inspection,  to  determine 
compliance  with  the  provisions  of  this  agreement. 

4.  Upon  the  Court's  Order  below.  Plaintiff's  Motion 
for  a  Preliminary  Injunction  in  this  matter  against  HCK  is  taken 
of f -calendar. 

5.  This  stipulation  is  binding  on  HCK  and  Plaintiff, 
and  their  successors  m  interest,  agents,  and  assigns. 

6.  By  entering  into  this  stipulation,  neither  HCK 
nor  Plaintiff  make  any  admissions  of  liability  or  fault  or  lack 
thereof . 

7 .  This  written  agreement  contains  all  of  the 
agreements  between  the  government  and  HCK,  and  is  intended  to  be 
and  is  the  final  and  sole  agreement  between  the  stipulating 
parties.   The  stipulating  parties  agree  that  the  terms  of  any 
other  prior  or  contemporaneous  representations,  understandings, 
or  stipulations  not  explicitly  contained  in  this  written 
agreement,  whether  written  or  oral,  are  of  no  further  legal  or 
equitable  force  or  effect.   Any  subsequent  modifications  to  this 
agreement  must  be  in  writing,  and  must  be  signed  and  executed  by 
the  stipulating  parties.   This  Order  supersedes  the  prior 
Ten^jorary  Restraining  Order  against  HCK  in  this  action. 
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8.    The  undersigned  represent  chat  they  have  reviewed 
and  understand  this  stipulation  and  enter  this  stipulation  with 
the  full  authority  to  do  so  on  behalf  of  the  respective  party. 

DATED:  November  -  ~ .  1994 

ALAN  K.  STEINBRECMER 

LAURA  J.  CARROLL 

STEVEN  A.  LAMB 

PAUL,  HASTINGS,  JANOFSKY  &  WALKER 


By:   "^^^^ 


Dated  November 


Alan  K.  Steinbrecher 
Attorneys  for  Defendant 
HCK,  Inc. 


LOIS  J.  SCHIFFER 

Assistant  Attorney  General 

HANK  MESHORER 

Chief,  Indian  Resources  Section 

LAUREN  N.  SOLL 

Attorney,  Indian  Resources  Section 

Environment  and  Natural  Resources 

Division 

NORA  M.  MANELLA 

United  States  Attorney 

LEON  W.  WEIDMAN 

Chief,  Civil  Division 

CONSTANCE  M.  KOMOROSKI 

PETER  HSIAO 

Assistant  United  States  Attorneys 

By:     ^<r.^.-.V-7  ■ 
CONSTANCE  M.  KOMOROSKI 
Attorneys  for  Plaintiff 
United  States  of  America 


ORDER 


IT  IS  SO  ORDERED. 


UNITED  STATES  DISTRICT  JUDGE 
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CERTIFICATE  OF  SERVICE  BY  MAIL 

I,  MARILEN  ILISCUPIDES,  declare: 

That  I  am  a  citizen  of  the  United  States  and  a  resident  or 
employed  in  Los  Angeles  County,  California;  that  my  business 
address  is  Office  of  the  United  States  Attorney,  Room  7516, 

6  1  Federal  Building,  300  North  Los  Angeles  Street,  Los  Angeles, 

7  California  90012;  that  I  am  over  the  age  of  eighteen  years,  and 
am  not  a  party  to  the  above-entitled  action. 

9  I     That  I  am  employed  by  the  United  States  Attorney  for  the 

10  I  Central  District  of  California  who  is  a  member  of  the  Bar  of  the 

11  United  States  District  Court  for  the  Central  District  of 

12  California,  at  whose  direction  the  service  by  mail  described  in 

13  this  Certificate  was  made;  that  on  November  23.  1994,  I 

14  deposited  in  the  United  States  mails  in  the  Federal  Building  at 

15  300  North  Los  Angeles  Street,  Los  Angeles,  California,  in  the 

16  above-entitled  action,  in  an  envelope  bearing  the  requisite 

17  postage,  a  copy  of:   STIPULATION  BY  AND  BETWEEN  DEFENDANT  HCK, 

18  INC.  AND  PLAINTIFF  USA  RE  PLAINTIFF'S  MOTION  FOR  PRELIMINARY 

19  INJUNCTION  AND  [PROPOSED]  ORDER  THEREON 

20  addressed  to:      SEE  ATTACHED  SERVICE  LIST 

21  at  their  last  known  addresses,  at  which  place  there  is  a 

22  delivery  service  by  United  States  mail. 

23  This  Certificate  is  executed  on  November  23.  1994.  at 

24  Los  Angeles,  California. 

25  I  declare  under  penalty  of  perjury  that  the  foregoing  is  true 

26  and  correct. 


Ma^^.-''-^J'o^-^  "tM^cp^^^-f""-^^ 
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SERVICE  LIST 


Mr.  Carl  M.  Longley 

Kerry  Hoxie 

Lewis,  Longley  &  Hoxie 

4330  La  Jolla  Village  Drive 

Suite  330 

San  Diego,  CA   92122 

(619)  535-0330 

(619)  535-0763  (FAX) 

Michael  Harris 

Best,  Best  and  Kriger 

600  East  Tahquitz  Canyon  Way 

Suite  C 

P.O.  Box  2710 

Palm  Springs,  CA   92263 

(619)  325-7264 

(6L9)  325-0365  (FAX) 

Patty  Williams 

Dion  Oza)ci 

Paul,  Hastings,  Janofsky  &  Walker 

555  South  Flower 

23rd  Floor 

Los  Angeles,  CA   90071 

(213)  683-6330 

(213)  627-0705  (FAX) 

Art  Bunce 
P.O.  Box  1416 
Escondido,  CA   92033 
(619)  489-0329 
(619)  489-1671  (FAX) 
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LOIS  J.  SCHIFFER 

Assistant  Attorney  General 

Environment  and  Natural  Resources  Division 


La«& 


NORA  M.  MANELLA 
United  States  Attorney 
LEON  W.  WEIDMAN 

Assistant  United  States  Attorney 
Chief,  Civil  Division 
CONSTANCE  M.  KOMOROSKI 
PETER  HSIAO 
Assistant  United  States  Attorneys 
Suite  7516  -  Federal  Building 
300  North  Los  Angeles  Street 
Los  Angeles,  California   90012 
(213)  894-6117/2446 

LAUREN  N.  SOLL 

Attorney,  Department  of  Justice 
Environment  and  Natural  Resources  Division 
Indian  Resources  Section 
P.O.  Box  44378 

Washington,  D.C.   20026-4378 
(202)  272-5794 

Attorneys  for  Plaintiff 
UNITED  STATES  OF  AMERICA 


UNITED  STATES  DISTRICT  COURT 
FOR  THE  CENTRAL  DISTRICT  OF  CALIFORNIA 


NOV  2  3  1994 


UNITED  STATES  OF  AMERICA,  on  its 
own  behalf  and  on  behalf  of  the 
Secretary  of  the  Interior  as 
trustee  for  the  Torres-Martinez 
Desert  Cahuilla  Indians, 

Plaintiff? 


TERRA  FARMS,  INC.;  PIMA  GRO,  INC. 
HCK,  INC.;  IBANEZ  FARMS,  INC.; 
AND  GERALDINE  IBANEZ, 


Defendants. 


Case  No.  ED  CV  94-235  RT(Ex) 

1.  NOTICE  OF  MOTION  AND 
MOTION  OF  PLAINTIFF  FOR 
PARTIAL  SUMMARY  JUDGMENT 
ON  TRESPASS  CAUSE  OF 
ACTION; 

2.  MEMORANDUM  OF  POINTS 

•  AND  AUTHORITIES  IN  SUPPORT  j 
OF  MOTION; 

3.  DECLARATION  OF  LAUREN 
N.  SOLL  AND  ATTACHMENTS 

[JAEGER.  TOWNSEND 
DECLARATIONS.  AND  EXHIBITS! 


Date:   December  19, 
Time:   10:00  a.m. 


1994 
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1 

2  NOTICZ  OF  MOTION  AND  MOTION  FOR  PARTIAL  SUMMARY  JUDGMENT 

3  ON  THE  PLAINTIFF'S  CAUSE  OF  ACTION  OF  TRESPASS  3Y  OEFENDANTS 
*  PLEASE  TAKE  NOTICE  Chat  on  December  19,  1994,  at  10:001 


22 


5      a.m.,  plaintiff  UNITED  STATES  OF  AMERICA,  on  its  own  behalf  and 
^      on  behalf  of  the  Secretary  of  the  Interior  as  trustee  for  the 

Torres-Martinez  Desert  Cahuilla  Indians  will  bring  on  for  hearing 
^      a  motion  for  partial  summary  judgment  before  the  Honorable  Robert 
^      J.  Timlin,  United  States  District  Judge,  in  his  courtroom,  Roybal 
Federal  Building,  255  East  Temple  Street,  Los  Angeles, 
California,  90012. 

Plaintiff  moves  for  partial  summary  judgment  on  the 
trespass  cause  of  action  against  certain  defendants,  pursuant  to 
Fed. R. Civ. P.  56(c).   This  motion  is  based  on  this  notice, 
supporting  memorandum  of  points  and  authorities,  declarations  ano 
^^  exhibits  filed  concurrently  and  previously,  and  any  oral  argument) 

"'^      the  Court  may  allow  at  the  time  of  hearing. 

18  DATED:   This  -16    day  of  November,  1994. 

19  NORA  M.  MANELLA 

United  States  Attorney 

20  LEON  W.  WEIDMAN 

Chief,  Civil  Division 

21  CONSTANCE  M.  KOMOROSKI 

Assi,»cant  United  States  Attorney 

23  -Nyfy^MM^    n  , 

lAUREN  N.  SOLL 

24  Attorney,  Department  of  Justice 

Environment  and  Natural  Resources 

25  Division 


26  Attorneys  for  plaintiff  UNITED  STATES 
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MFMORANDUM  OF  POINTS  AND  AUTHORITIES 
Introduction 

On  October  31,  1994,  the  United  States  of  America  filed  its 
complaint  asserting  claims  of  trespass  and  nuisance  against 
defendants.   The  United  States  brought  this  action  on  its  own 
behalf  and  on  behalf  of  the  Secretary  of  Interior  as  trustee  for 
the  Torres-Martinez  Desert  Cahuilla  Indians.   In  summary,  the 
complaint  alleges  that  the  defendant  sludge  operators  are  in 
unlawful  trespass  on  three  federal  trust  allotments,  located 
within  the  Torres  Martinez  Indian  Reservation,  that  are  held  in 
trust  for  defendant  Geraldine  Ibanez.   Their  trespassory  sludge- 
related  activities  in  turn  are  causing  injury  to  the  local 
Reservation  community. 

With  respect  to  the  trespass  issue,  this  case  is 
straightforward.   The  defendant  operators  simply  have  no  federal 
authorization  to  be  on  the  Ibanez  trust  property  and  therefore 
have  been  and  are  in  trespass  on  federal  Indian  trust  land.   It 
is  undisputable  that  the  United  States  holds  legal  title  to  the 
Ibanez  trust  allotments  in  trust  for  Geraldine  Ibanez.   Federal 
law  and  regulations  expressly  require  that  any  third  party 
desiring  to  enter  and  use  federal  Indian  trust  land  must  obtain 
written  approval  from  the  U.S.  Department  of  Interior.  25  U.S.C. 
§§  348,  415  (requiring  federal  approval  of  all  leases  and 
contracts  relating  to  federal  trust  allotments);  25  C.F.R.  §  162; 
see  also  25  U.S.C.  §§  81,  177.  Defendants  simply  have  no  such 
approval.  Under  the  applicable  law  and  in  view  of  the  lack  of 
any  genuine  issue  of  material  fact  with  respect  to -the  trespass 
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1 

2  cause  of  action,  partial  summary  judgment  is  appropriate  on  the 

3  trespass  cause  of  action  against  defendants  Pima  Grc,  Inc.,  HCK, 

4  Inc.,  and  Terra  Farms,  Inc. 

5  statement  of  Material  Facts 

6  The  Torres-Martinez  Desert  Cahuilla  Indians,  formerly  known 

7  as  the  Torres-Martinez  Band  of  Mission  Indians,  is  a  federally- 

8  recognized  Indian  tribe  that  occupies  the  Torres  Martinez  Indian 

9  Reservation  m  southern  California.   See  Declaration  of  Ronald 

10  Jaeger,  *I*I  1-3.-   The  'Jnited  States  holds  legal  title  for  the 

11  benefit  of  Geraldine  Ibanez  to  the  following  parcels  of  allotted 

12  trust  land  located  on  the  Reservation  (the  "Ibanez  trust 

13  property" ) : 

14  a.     SW  1/4  of  SW  1/4  of  Section  10,  T.  7  S.,  R.  8 

15  E. ,  SBM  (40  acres) ; 

16  b.     NW  1/4  of  SW  1/4  of  Section  10,  T.  7  S.,  R.  8 

17  E.,  SBM  (40  acres);  and 

18  c.     SW  1/4  of  NW  1/4  of  Section  10,  T.  ^  S,  R.  8  E. 

19  SBM  (40  acres) . 

20  See  Exhibit  1  to  TRO  (Allotment  Records) . 

21  At  some  point  in  time  prior  to  1994,  and  pursuant  to 

22  "agreement",  of  unlcnown  form  and  content,  with  defendant 

23  Geraldine  Ibanez  and/or  Ibanez  Farms,  Inc.,  defendants  Pima  Gro, 

24  Inc.  and  HCK,  Inc.,  each  began  transporting  sludge  to,  and/or 

25  


^  The  United  States  refers  to  the  Declarations  of  Ronald 
26      Jaeger  and  Virgil  Townsend  and  various  exhibits  previously 

submitted  to  the  Court  in  support  of  the  United  States'  October 
31,  1994,  Ex  Parte  Application  for  Temporary  Restraining  Order. 
For  the  convenience  of  the  Court,  we  attach  copies  of  the  two 
declarations  (exclusive  of  corresponding  exhibits)  and  the  TRO 
exhibits  referenced  herein  as  attachments  to  this  motion. 
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2 

conducting  sludge  processing,  composting,  storing,  and  other 

3 

,    sludge  operations  on,  the  Ibanez  trust  property.   Also  at  some 

■  point  in  time  no  later  than  early  1994,  pursuant  to  some  form  of 

:     "agreement"  with  defendant  Geraldine  Ibanez  and/or  defendant 
Ibanez  Farms,  Inc.,  defendant  Terra  Farms,  Inc.  assumed  or 
otherwise  took  over  the  sludge  operations  of  a  previous  sludge 
operator,  Chino  Corona  Farms,  Inc.,  on  the  Ibanez  trust  property. 
See  Declaration  of  Virgil  Townsend,  1  2;  Jaeger  Decl . ,  11  4,  6. 

At  no  time  since  the  commencement  of  defendants'  sludge 
operations  on  the  Ibanez  trust  property  has  the  federal 
government  approved  any  of  the  said  "agreements",  oral  or 
written,  between  Ms.  Ibanez  and/or  Ibanez  Farms,  Inc.,  and  the 
defendants  Terra  Farms,  Inc.,  Pima  Gro,  Inc.,  and  HCK,  Inc. 
(collectively  "sludge  operators").   See  Jaeger  Decl.,  1  6 ; 
Townsend  Decl.,  1  2. 

On  June  21,  1994,  the  Department  of  the  Interior  issued 
administrative  "Cease  and  Desist"  orders  to  all  defendants 
ordering  them  to  cease  and  desist  all  use  of  the  Ibanez  trust 
property.   Jaeger  Decl.,  1  8;  Exhibit  6  to  TRO.   All  of  the 
defendants  ignored  those  orders,  however,  and  continued  bringing 


23 


property  after  June  21,  1994,  up  until  the  Court's  issuance  of 


^*  :     the  temporary  restraining  order  on  Monday,  October  31,  1994. 


Although  they  no  longer  are  bringing  new  sludge  to  the  Ibanez 
trust  property  under  the  terms  of  the  temporary  restraining 
order,  defendants  Pima  Gro,  Inc.,  HCK,  Inc.,  and  Terra  Farms, 
Inc.,  currently  own  and  possess  sludge  materials  and  equipment 


108 


1 

2  located  en  the  Ibanez  cruse  property.   To  dace,  che  Bureau  of 

3  Indian  Affairs  has  noc  approved  defendancs'  occupancy  and  use  of  ' 

4  Che  Ibanez  cruse  property  for  cheir  sludge-related  operations. 

5  DiscuBBJon 

6  Summary  judgment  is  proper  if  "the  pleadings,  depositions, 

7  answers  to  interrogatories,  and  admissions  on  file,  together  with 

8  che  affidavits,  if  any,  show  that  there  is  no  genuine  issue  as  to 

9  any  material  fact  and  chat  the  moving  party  is  entitled  to  a 

10  judgment  as  a  naccer  of  law."   Fed.  R.  Civ.  ?.  56 (cj  . 

11  Defendancs  carry  che  burden  of  establishing  their  affirmative 

12  defenses.   C.J.S.  Evidence  §  104  (defendant  has  burden  of 

13  establishing  affirmative  defenses) ;  see  e.g. ,  Capital  Indem. 

14  Corp.  V.  St.  Paul  Fire  &  Marine  Ins.  Co,  357  F.  Supp .  399,  410 

15  (D.C.  Wise.  1972).   Under  this  rule,  the  United  States  is 

16  entitled  to  summary  nudgment  on  its  claims  of  trespass. 

17  Federal  law  controls  issues  related  to  the  wrongful 

18  occupation  and  use  of  Indian  trust  lands.   See,  e.g..  Oneida 

19  Indian  Nation  v.  County  of  Oneida.  414  U.S.  661,  674  (1974); 

20  Oneida  Indian  Nation  v.  Oneida  County.  719  F.2d  525  (2nd  Cir. 

21  1983) .   In  che  absence  of  specific  federal  statutory  law 

22  governing  che  substantive  issues  of  che  case,  the  federal  court 

23  is  free  to  fashion  its  own  rules  of  decision  in  the  mode  of 

24  common  law.   Clearfield  Trust  Co.  v.  United  States.  318  U.S.  363, 

25  366-67  (1943)  .   In  cases  such  as  these,  federal  courts  often 

26  borrow  from  state  law  as  long  as  its  provisions  are  consistent 
with  federal  Indian  law  principles. 
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1 

2  Trespass  is  any  wrongful  or  unauthorized  entry  by  a  person 

3  or  caused  by  him  onto  another  person's  property.   See,  e.g. .  U.S. 

4  V.  Imperial  Irricjar.ion  District.  799  F.  Supp .  1052,  1059  (S.D. 

5  Cal.  1992);  Civic  Western  Corp.  v.  Zila  Industries.  Inc..  66 

6  Cal.App.3d  1,  16  (Cal.App.  1977);  McLeod  v.  Fox  West  Coast 

7  Theaters  Corp. ,  10  Cal.  2d  383  (1937);  Rest . 2nd  Torts  §  162. 

8  Irrespective  of  whether  defendant  operators  have  an  "agreement" 

9  with  allottee  Ms.  Ibanez,  in  order  to  obtain  valid  authorization 

10  to  undertake  their  sludge  activities,  federal  law  and  regulations 

11  require  defendants  to  obtain  federal  approval  from  the  Department 

12  of  the  Interior.   Because  the  defendant  operators  never  have 

13  obtained  the  requisite  federal  authorization  to  occupy  or  use  the 

14  Ibanez  trust  property  for  their  sludge  operations,  they  currently 

15  are  m  trespass.*   Each  and  every  action  to  bring  new  sludge  to 

16  Che  Ibanez  trust  property  further  constitutes  a  new  and  repeated 

17  trespass  onto  federal  trust  land. 

18  The  Ibanez  allotments  on  which  the  defendants'  operations 

19  are  located  are  held  by  the  United  States  in  trust  for  the 

20  benefit  of  the  allottee.   This  land  rests  within  the  exterior 


21      , 

^  We  note  that  the  good  or  bad  faith  of  an  occupier  of     | 

22  Indian  land  is  irrelevant  to  his  unlawful  status  and  liability   i 
for  trespass  or  other  wrongful  occupation  or  use  of  Indian  trust  ■ 

23  property.   See,  e.g. .  Oneida  Indian  Nation.  719  F.2d  at  541;  U.S.' 
v.  Southern  Pacific  Transportation  Co..  543  F.2d  676,  699  (9th   i 

24  Cir.  1976) .   We  further  note  that,  even  assuming  that  estoppel   j 
ever  can  lie  against  the  United  States  -  a  highly  dubious        I 

25  proposition,  as  the  Supreme  Court  recognized  in  0PM  v.  Richmond.  ; 
496  U.S.  414  (1990)  -  defendants  here  certainly  cannot  avail     ' 

26  themselves  of  any  estoppel  defense;  estoppel  is  not  availc±ile    | 
against  the  United  States  when  it  is  acting  as  trustee  for       j 
Indians  and  Indian  tribes.   See,  e.g. .  United  States  v.  Ahtanum 
Irrigation  District.  236  F.2d  321  (9th  Cir.  1956),  cert,  denied.  , 
352  U.S.  988  (1957);  Utah  Power  and  Light  Co.  v.  U.S..  243  U.S. 
349,  405-09  (1917) . 


no 
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boundaries  of  -he  Torres  Martinez  Indian  Reservation.   Congress 
has  declared  that 

if  any  conveyance  shall  be  made  of  the  lands  set  apart 
and  allotted  as  herein  provided,  or  any  contract  made 
touching  the  same  . . .  such  conveyance  or  contract  shall 
'  be  absolutely  null  and  void. 

®      25  U.S.C.  §  348.   See  also  25  U.S.C.  §  415  (requiring  federal 

approval  of  all  leases  relating  to  federal  trust  allotments) ;  25 
'J .  S .  Z .    §  81   a  contract  relative  to  Indian  trust  lands  owned  by 
Indian  tribes  and  non-citizens  is  null  and  void  without  federal 
approval) .   Federal  courts  have  interpreted  these  statutes  to 
hold  null  and  void  any  contracts  "touching"  Indian  trust  land 
'*  I     without  Department  of  the  Interior  approval.   See,  e.g..  United 
"•5  ||     States  V.  Rickert.  188  U.S.  432,  437  (1902)  (Indian  allottees  have 
"      no  right  to  enter  valid  contracts  regarding  their  trust  land 
"•^      without  federal  approval);  Heckman  v.  U.S.  .  224  U.S.  413,  432-33 
(the  purpose  of  a  statutory  prohibition  on  contracts  regarding 
Indian  trust  lands  without  the  approval  of  the  federal  trustee  is 
not  only  to  secure  the  allottees  in  their  possession  of  the  land 


:i     but  also  to  prevent  their  exploitation)  . 

I         However  the  defendants  might  attempt  to  cast  them,  their 
agreements  and  contracts  with  Ibanez  certainly  touch  the  land 
within  the  meaning  of  the  statute.-'   See,  e.g..  A.K.  Management 
Co.  V.  San  Manuel  Band  of  Mission  Indians.  789  F.2d  785,  787  (9th 


'   It  is  fundamental  canon  of  construction  in  federal  Indian: 
law  that  statutes  passed  for  the  benefit  o£  Indiams  and  Indian 
tribes  are  to  liberally  construed,  doubtful  expressions  being 
resolved  in  favor  of  the  Indians.   Brvan  v.  Itasca  County.  426 
U.S.  363,  392  (1976). 


Ill 


1 

2  Cir.  1986) (a  contract  to  manage  bingo  games  is  a  contract 

3  "relative  to  land"  that  must  be  approved  by  the  Department  of  the 

4  Interior) .   Defendants'  contracts  and/or  agreements  with  Ibanez, 

5  whatever  their  form,  fall  squarely  within  the  scope  of  these 

6  statutory  strictures  and  thus  are  null  and  void  ab  initio  without 

7  federal  approval . 

8  The  Department  of  the  Interior  further  has  enacted  specific 

9  regulations  that  dictate  the  requirements,  terms,  and  conditions 

10  that  govern  the  entry  and  use  of  Indian  trust  lands  by  third 

11  parties.   As  set  forth  m  25  CFR  Part  162,  which  is  titled 

12  "Leasing  and  Permitting",  the  applicable  federal  regulations 

13  explicitly  rpquire  that  all  leases  and  permits  that  purport  to 

14  allow  entry  and  use  of  trust  land  must  be  approved  m  writing  by 

15  the  Secretary  of  the  Interior  or  his  designated  representative. 

16  25  CFR  §§162. 1(a),  162.1(e),  162.5(a).   These  regulations  also 

17  impose  other  procedural  and  substantive  requirements.   See,  e.g. . 

18  25  CFR  §§  162.5  (various  requirements  such  as  mandatory  inclusion 

19  of  certain  provisions  in  any  lease,  etc.);  162.8  (any  lease  shall 

20  provide  for  periodic  federal  review,  at  not  less  than  five-year 

21  intervals);  162.12  (requiring  federal  approval  of  any  sublease  or 

22  assignment) .  ' 

23  Since  Interior  never  has  issued  the  approval  required  by    ! 

24  federal  statute  and  regulation  of  any  "agreement"  between  Ms.    j 

25  Ibanez  and  the  defendant  sludge  operators,  the  operators        | 

26  unequivocally  are  in  trespass  on  federal  trust  property. 
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Cone luB ion 

For  Che  foregoing  reasons,  the  United  States  respectfully 
requests  this  Court  to  enter  partial  summary  judgment  in  favor  of 
the  plaintiff  United  States  on  its  claim  of  trespass  against 
defendants  Pima  Gro,  Inc.,  HCK,  Inc.,  and  Terra  Farms,  Inc. 

lis  -^  ->      day  of  November,  1994. 


Respectfully  submitted  on  thj 


'~1 


CAUREN  N.  SOLL.  Attorney 
Indian  Resources  Section 
Environment  and  Natural 

Resources  Division 
601  Pennsylvania  Ave.,  N.W. 
Washington,  D.C.  20004 


24  ; 

26  !l 
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1 

2  DECLARATION  OF  LAUREN  N.  SOLL 

3  I,  Lauren  N.  Soil,  declares  as  follows: 

4  1 .     I  am  an  attorney  in  the  Indian  Resources  Section  of 

5  the  Environment  and  Natural  Resources  Division  at  the  United 

6  States  Department  of  Justice.   I  am  the  attorney  principally 

7  responsible  for  prosecuting  this  matter,  No.  ED  CV  94-235  RT(ex). 

8  2.     Attached  hereto  are  true  and  correct  copies  of  the 

9  Declarations  of  Ronald  Jaeger  and  Virgil  Townsend,  exclusive  of 

10  corresponding  exnibits,  and  Exhibits  1  and  6  submitted  m  support 

11  of  the  United  States'  October  31,  1994,  Ex  Parte  Application  for 

12  Temporary  Restraining  Order. 

13  I  declare  under  penalty  of  perjury  that  the  foregoing  is 

14  true  and  correct.       0 

15  Executed  this  ^">  day  of  November,^19  94  . 

17  /V^Uu^<^    A  Jf 

kAUREN  N.  SOLL 
18 

19 

20 

21 

22 

23 

24 

25 

26 
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:  I:  DECIARATTON  OF  TTl^GTL  TOWNSEND 

:  I      r,  '/TRGIL  TOWNSEND,  declare  as  followo: 

3  ii      1.    I  am  rhe  Superintendent  for  tiie  Sourhern  Cali*omia 

4  I  Agency,  Bureau  of  Indian  Affairs,  3600  Lime  Street,  Suite  722, 

5  ji  Riverside,  California  92501.   The  Southern  California  Agency  has 
jurisdiction  over  3  0  Indian  reservations  in  southern  California 
which  includes  the  Torres-Martinez  Indian  Reservation.   The 

a  '  Torres-Martinez  Indian  Reservation  contains  approximately  14,379 
9   acres  in  a  checJcerboard  land  ownership  pattern  located  in 
:o  '  Riverside  and  Imperial  Counties. 

11  2.    A  sewage  sludge  operation  is  currently  located  upon  the 

12  I  Geraldine  Ibanee  Allotment,  containing  120  acres,  on  the  Torres- 

13  Martinez  Indian  Reservation,  in  Section  10,  Township  7  South, 

14  j  Range  8  East.  San  Bernardino  Base  and  Meridian.   The  current 

15  ■  sewage  sludge  operations  are  conducted  on-site  by  three  entitles 

16  )cnown  as  Terra  Feurms,  Inc.,  Pima  Gro  Systems,  Inc.,  and  HCK,  Inc. 

17  The  current  sewage  sludge  operations  are  conducted  without  the 

18  formal  consent  of  the  Bureau  of  Indian  Affairs  or  the  Torres- 
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Martinez  Band  of  Indians.   The  Southern  California  Agency  has  not 
given  approval  to  the  sewage  sludge  operators  to  allow  th« 
operations  to  continue. 

3.  I  have  personally  observed  impacts  from  the  sewage 

1 
sludge  operations  on  several  occasions.   During  visits  to  the 

site,  I  have  expariencad  strong  offensive  odors,  blowing  dust  and 

numerous  flies. 

4.  on  October  14,  1993,  I  received  and  viewed  an 
investigative  news  report  video  prepared  in  the  spring  of  1993  by 
Channel  10  Kews,  San  Diego,  California,  which  reported 


115 


discrepancies  by  Claino-Corona  Farms,  Inc. ,  the  then  current  on- 
site  sewage  sludge  composter.   Tlie  multi-part  video  showed  sewage 
sludge  being  stockpiled  on  the  Ibanez  Allotaenc  rather  thiui  being 
composted.   The  video  also  showed  other  misrepresentations  by 
Chino-Corona  Fanns . 

5.  I  know  that  opposition  to  the  stockpiled  sewage  sludge 
and  ongoing  sewage  sludge  composting  has  increased  as  the 
unauthorized  operation  has  continued.  1   understand  that  Torres- 
Marrinez  tribal  mealjors  have  b«come  so  frustrated  that  they  have 
enlisted  the  assistance  of  Greenpeace.   I  know  that  Greenpeace 
and  Torres-Martinez  tribal  members  have  blocked  the  entrance  to 
the  Ibanez  Allotment.   I  understand  that  supporters  of  allottee 
Ibanez  resent  the  presence  of  Greenpeace  on  their  reservation  and 
have  threatened  to  break  through  Uie  blocked  entrance.   George 
Auclair,  Torres-Martinez  Council  member,  told  me  that  he  was 
personally  threatened  by  supporters  of  the  sewage  sludge 
operation. 

6.  Attached  as  Exhibit  A  is  a  photograpn  taken  by  ray 
employee,  John  Rydzik,  at  my  direction,  on  May  6,  1993,  which 
shows  non-composted,  wet  sewage  sludge  coming  onto  the 
allotments . 

7.  Attached  as  Exhibit  B  is  a  photograph  taken  by  my 
employee,  John  Rydzik,  at  oy  direction.,  on  May  6,  1993,  wtiich 
show*  incoming  seveqe  sludge  and  fugitive  dust  as  a  result  o£ 
conpostinq  of  outgoing  material. 

8.  Attached  as  Exhibit  C  is  a  photograph  taken  by  my 
employee,  John  RydzUc,  at  my  direction,  on  May  6,  1993,  which 
shows  drying  savage  sludge  before  the  sliidge  is  bulldozed  into 


'I 
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;l  windrows . 
li 

9 .   Attached  as  Exhibit  D  is  a  photograph  raXen  by  my 

i;  enployee,  John  Rydzik,  at  aiy  direction,  on  May  6,  1993,  which 

shows  both  incoming  sludge  in  the  foreground  and  a  portion  of  the 

sewage  sludge  stoclcpiled  by  Chino-Corona  Farms,  a  pasr  on-site 

6  operator- 

7  1      10.   Attached  as  Exhibit  E  is  a  photograph  tzUcen  by  my 

employee,  John  RydziX,  at  my  direction,  on  May  6,  1993,  which 

shows  in  the  foregroiind  incoming  sewage  sludge,  in  the  middle 

:o  li  ground,  a  windrow  of  bulldozed  sewage  sludge,  and  m  the 
i 
I  background  a  portion  of  the  sewage  sludge  stockpiled  by  the  past 

on-site  operator,  Chino-Corona  Farms,  Inc. 

11.  Attached  as  Exhibit  P  is  a  photograph  taLken  by  ray 
employee,  John  Rydzik,  at  my  direction,  on  May  6,  1993,  which 
shows  sewage  sludge  being  dried. 

12.  Attached  as  Exhibit  G  is  a  true  and  correct  original 
newspaper  article  published  on  October  21,  1994,  in  the  Desert 
Sun,  which  reports  a  potential  breach  of  the  peace  at  the 
composting  site. 

13.  Attached  as  Exhibit  H  is  a  copy  of  the  Channel  10  news 
report  mentioned  in  paragraph  4  above. 

I  declare  under  penalty  of  perjury  that  the  foregoing  is 
true  and  correct. 

Executed  this  28th  day  of  October,  1994,  in  ^ll/rj'U/^e 
California. 
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DECIARATION  OF  ROKALD  H.  JAEGER 

2 

3  :,  RONALD  M.  JAEGER,  declare  as  follows: 

4  1.   I  am  the  Director  of  the  Sacramento  Area  Office  of  the 

5  ,  Bureau  of  Indian  Affairs.   Those  federal  trust  lands  held  in  the 

6  ,  name  of  certain  Tribes  and  Indian  individuals,  within  the 

T  !  political  boundaries  of  the  County  of  Riverside,  are  within  the 

a  I  administrative  jurisdiction  of  my  office. 

■I 
9       2.   I  am  familiar  with  the  circumstances  respecting  the  use 

10  of  the  Geraldme  Ibanez  allotments  on  the  Torres-Martinez  Indian 

11  ,  Reservation  as  a  human  sludge  composting  and  storage  site. 

12  'I  Attached  as  Exhibit  A  is  what  I  believe  to  be  a  true  and  correct 

13  '  copy  of  a  map  which  generally  shows  the  location  of  the  Ibanez 

14  Farms  composting  site  within  the  Torres-Martinez  Indian 

1 

15  !  Reservation. 

16  '      3.1  know  that  the  parcels  of  trust  property  in  individual 

17  ;  Indian  ownership  known  as  the  Geraldine  Ibanez  allotments, 

IS  contain  approximately  120  acres,  are  located  on  Avenue  66,  and 

I 
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are  within  the  exterior  boundaries  of  the  Torres-Martinez  Indian 
reservation.   This  property  is  included  in  the  immediate 
jurisdiction  of  the  Southern  California  Agency,  an  office  which 
is  organizationally  within  the  jurisdiction  of  the  Sacramento 
Area  Office. 
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1       -; .   I  knov  ztiaz.   rhere  are  three  sludge  composting  operators 
;   on-site.  Terra  Farms,  Inc.,  Pima  Gro  Systems,  Inc.,  and  HCK,  Inc. 
;    I  understand  that  the  current  operators  contract  wit.^  outside 

4  sources  for  non-composted,  wet  sewage  sludge  whicn  is  delivered 

5  to  the  allotments  via  tractor  trailer  trucks  where  it  is 

6  deposited  for  composting.   Attached  as  Exhibit  B  is  wnat  I 

7  :  believe  to  be  an  enlarged  copy  of  an  overhead  photograph,  taken 
3  ■  from  a  report  prepared  by  Terra  Farms,  Inc.,  which  I  believe 

?   truly  and  accurately  represents  the  location  of  the  current 
::    operations  en  t.-.e  allotments.   Attacned  as  Exhicit  C  is  a  copy  of 
11   a  figure  taKer.  frcm  a  draft  Final  Environmental  Assessment 
i:   prepared  by  Science  .Applications  International  Corporation  (SAIC; 

13  '  for  the  BIA  on  June  7,  1993,  which  I  believe  depicts  the  relative 

14  i  acreage  distribution  of  the  project  site. 

15  I      5.1  know  that  the  now  bankrupt  Chino-Corona  Farms,  Inc. 

16  '  Stockpiled  human  sludge  on  the  allotments.   According,  to 

17  ,  information  received  from  SAIC,  under  contract  with  3IA,  I 

13   understana  t.ie  main  Chmo-Corona  sludge  stockpile  measures  1100 
feet  m  length,  227  feet  in  width,  and  is  approximately  30  feet 
high.   The  estimated  volume  is  approximately  200,000  cubic  yards 
for  the  mam  stockpiled  material.   I  have  attached  a  true  copy  of! 
the  letter  from  SAIC  relaying  this  information  to  my  employee,    ' 
Pat  Hemmy  (Exhibit  E)  . 
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:       6 .   r  know  mar  r.ne  currsnz  and  pasr  operarors  claim  the 

2  allottee,  Geraidme  Ibanez,  has  given  permission  to  haul, 

3  dispose,  store,  and  nix   treated  sewage  sludge  on  her  allotments. 

•;  I  know  that  a  lease  was  submitted  to  the  Bureau  of  Indian  Affairs 

5  by  one  of  the  operators,  Terra  Farms,  Inc.,  m  July,  1994.   That 

6  lease  has  not  been  formally  reviewed  or  approved.   Approval  of  a 

7  ;  lease  requires  that  the  Bureau  of  Indian  Affairs  first  comply 

I 

a  with  the  National  Environmental  Policy  Act.   No  formal  approval 

9  has  been  given  to  the  operators  to  conduct  sludge  composting 

:  operations  on  the  Ibane:  allotments. 

:       T.I  know  that  on  May  25,  1994,  Judge  John  J.  Wilson, 

2  United  States  Bankruptcy  Judge,  signed  an  order  directing  Chmo- 

3  1  Corona  Farms,  Inc.  to  cease  any  and  all  operations  and  use  of  the 
14  Ibanez  property,  and  to  remove  its  equipment  and  materials  from 

s  j  the  allotments  at  its  sole  cost  and  expense.   Attached  as  Exhibit: 

16  '  E  IS  a  true  copy  of  that  order. 

1 
"       8.   In  June,  1994,  I  directed  the  Southern  California  Agency 

3  Superintendent  to  issue  a  "Cease  and  Desist"  order  to  each  on- 
i 
I 

site  operator.   A  copy  of  my  memorandum,  dated  June  20,  1994, 

directing  that  action  is  attached  as  Exhibit  F.   Attached  as     ' 

Exhibits  G,  H,  and  I,  are  true  copies  of  the  Cease  and  Desist    i 

orders  issued  by  the  Agency  Superintendent. 
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:  5 .   Atracned  as  Exhibit  J  is  a  photograph  raicen  by  my 

:  employee,  Don  Knapp,  in  September  1994,  which  I  understand  was 

;  tajcen  from  atop  the  main  Chino-Corona  stockpile  and  which  shows 

-;  dust  resulting  from  Pima  Gro  System,  Inc.  operations  on  site. 

5  10.   Attached  as  Exhibit  K  is  a  photograph  taken  by  my 

6  employee,  Don  Knapp,  m  April  1991,  which  I  understand  was  taken 

"  '  looking  west  from  the  western  perimeter  site  road  and  which  shows 

3  the  then  current  height  of  Pima  Gro  System,  Inc.  piles. 

?  '      11.   Attached  as  Exhibit  L  is  a  photograph  taken  by  ray 

3  emp-oyee.  Don  Knapp,  m  April  1991,  whic."  I  understand  shows  the 

1  blending  cf  organic  material  with  composted  sludge  into  out-bounc 

:  tractor  trailer  trucks  and  the  resultant  dust  from  such  activity. 

3  I  12 .   Attached  as  Exhibit  M  is  a  photograph  taken  by  my 

4  [  employee,  Don  Knapp,  in  April  1991,  which  I  understand  shows  a 

5  pile  of  organic  material  used  for  blending  with  composted  sludge. 

^  !                        _ 

8  I  declare  under  penalty  of  perjury  that  the  foregoing  is 

9  I  true  and  correct. 

20  I      Executed  this   -^^  ^     day  of  October,  1994,  in  Sacramento, 
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California. 


r— ^^X^ 
Ronald  M.  Jaeger 
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CEHTIFIEO  MAIL  -  RETUHM  RECEIPT  REQUESTED  \> 


Kathryn  K« I  I ogg  Johnson 

Ke I  1 ogg' SuodI y  .  Inc. 

21041  S.  western  Avenue.  Suite  160 

Torrance.  California  9<5S01 

Oear  Mi.  Keitcgg  Johnsoni 

This  letter  Is  in  reference  to  the  use  of  the  \.Z\d  acre  Geraldlne 
Ibanez  Allotment,  described  as  the  wi/z  of  SWl/4  and  the  SWl/4  of 
the  Mwi/4  of  Section  ifl.  T.7S..  R.8C.,  S.B.B.H..  Torres  Martinez 
Indian  Reservition,  for  th»  purpose  of  accepting,  storing  and 
treating  of  sewage  sludge. 


trespass.  Per  United  States  Code  Title  25.  Section  348.  the  use  of 
the  subject  allotment  by  Kellogg  Supply.  Inc.  requires  the  Bureau's 
review  and  approval  of  a  lease  or  operating  agreement  prior  to  the- 
use.  A  prerequisite  to  Bureau  approval  of  a  lease  or  operating 
agr<!ement  1«  compliance  with  the  National  Envi  ronaenta  I  Policy  Act 
(MEPA). 

Since  Kellogg  Supply,  Inc.  does  not  possess  Bureau  approval  of  the 
use  of  the  Ibanez  Allotment,  It  is  operating  1n  violation  of  the 
above  referenced  federal  statute.  This  letter  is  to  serve  notice 
that  you  are  in  violation  and  your  operation  must  stop. 

If  you  have  any  questions,  please  contact  Patrick  Brewer.  Realty 
Officer  at  (»a9)  276-6626. 


Sincerel y . 


W^f^ 


[iHl^r 


Virgil  Townsend. 
Superintendent 

cc«  Area  Director,  SAO 

Mary  Belardo.  Torres  Martinez  Chairperson 

Erica  Miebauer,  Office  of  the  Reaional  Solicitor 

George  Ferris.  Chief  of  Enwl ronaenta I  Services 
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CERTIFIED  MAIL  -  RETURN  RECEIPT  REQUESTED 


Jay  Houston.  President 
Terra  Farms,  Inc. 
8721  Magnolia  Avenue.  Suite  B 
Santee.-  Ca  1  1  form  a.  92071 

Dear  Mr.  Houstoni 

This  letter  1s  ln  reference  to  the  use  of  the  120  acre  Geraldlne 
Ibaner  Allotment,  described  as  the  wl/2  of  SWl/4  and  the  SWl/4  of 
the  NWl/4  of  Section  10.  T.7S..  R.8E..  S.B.B.M..  Torres  Martinez 
Indian  Reservation,  for  the  purpose  of  accepting,  storing  and 
treating  of  sewage  sludge. 

Upon  direction  of  our  Sacramento  Area  Office,  by  memorandua  dated 
June  20,  1994.  the  Bureau  of  Indian  Affairs  orders  you  to  cease  and 
desist  all  use  of  the  subject  allotment  Immediately.  In  the  absence 
of  a  Bureau  approved  lease.  Terra  Farms.  Inc.  1s  operating  In 
trespass.  Per  United  States  Code  Title  25.  Section  348.  the  use  of 
the  subject  allotment  by  Terra  Farms  Inc.  requires  the  Bureau's 
review  and  approval  of  a  lease  or  operating  agreement  prior  to  the 
use.  A  prerequisite  to  Bureau  approval  of  a  lease  or  operating 
agreement  Is  compliance  with  the  National  Environmental  Policy  Act 
(NEPA) . 

Since  Terra  Farms,  Inc.  does  not  possess  Bureau  approval  of  the  use 
of  the  Ibanez  Allotment.  It  Is  operating  1n  violation  of  the  above 
referenced  federal  statute.  This  letter  1$  to  serve  notice  that  you 
are  In  violation  and  your  operation  oust  stop. 

If  you  have  any  questions,  please  contact  Patrick  Brewer.  Realty 
Officer  at  (909)  276-6626. 

Sincerely, 


J/UJ/Wi^:;:    ]htJUy 


Virgtl    Townsend. 
Superintendent 

cct    Area   Director.    SAO 

Mary   Balardo.    Torres  Martinez  Chairperson 

Erica  Niebauer.   Office  of  the  Regional    Sollcltflp 

George   Farrlt,   Chief  of   En»l ronaehtel    Services 
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CERTIFIED  MAIL  -  RETURN  RECEIPT  REQUESTED         ■ .' ->  ' 


vicent  and  Geraldlne  Ibanez 

Ibaner  Farmj,  Inc. 

P.O.  Sox  181 

Temecula.  California   2390 

Dear  Hr.&  Mrs.  Ibanazi 

This  l«ttar  Is  In  reference  to  the  use  of  the  120  acre  Geraldlne 
Ibanez  Allotment,  described  as  the  wi/2  Of  SWl/4  and  the  SWl/4  of 
the  NWl/4  of  Section  10.  T.7S..  R.8E..  S.B.B.M..  Torres  Martinez 
Indian  Reservation,  for  the  purpose  of  accepting,  storing  and 
treating  of  sewage  sludge. 

upon  direction  of  our  Sacramento  Area  Office,  by  memorandum  dated 
June  20,  1994,  the  Bureau  of  Indian  Affairs  orders  you  to  cease  and 
desist.  Immediately,  all  use  of  your  allotment  as  a  storage, 
treatment  and/or- d1 sposal  of  sewage  sludge  facility.  In  the  absence 
of  a  Bureau  approved  lease.  Terra  Farms.  Inc..  Pima  Gro  Systems. 
Inc.  and  Kellogg  Supply,  Inc.  are  operating  In  trespass.  P*r  United 
States  Code  Title  25.  Section  348.  the  use  of  the  subject 
allotment,  by  sewage  sludge  operators,  requires  the  Bureau's  review 
and  approval  of  a  lease  or  operating  agreement  prior  to  the  use.  A. 
prerequisite  to  Bureau  approval  of  a  lease  or  operating  agreement 
Is  compliance  with  the  National  Environmental  Policy  Act  (NEPA). 

Since  none  of  the  operators  possess  Bureau  approval  of  the  use  of 
the  Ibanez  Allotment,  all  are  operating  in  violation  of  the  above 
referenced  federal  statute.  This  letter  is  to  serve  notice  that  you 
are  in  violation  and  these  operations  must  stop. 

If  you  have  any  questions,  please  contact  Patrick  Brewer.  Realty 
Officer  at  (909)  276-6626. 

Sincerely. 

J/Wl/ri^,7.'  llW/L...- 

Virgil   Townsend. 
Superlnttndtnt 

cci    Area    Director.    SAO 

Mary   Belardo.    Torres   Martinez  Chalrparson 

Erica  Nitbauar.   orflcc  of   the   Raglonal    Solicitor 

Gaorge    Farrls,    Chief   of   Envlronaantal    Sarvlcas 

CVUIDIT       ^ 


131 


CERTIFIED  MAIL  -  RETURN  RECEIPT  REQUESTED 
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wl ) son  e.  no) an^ 

Pima  Cro  Systems.  Inc. 

631  New  Jersey  Street.  Suite  102 

Redlandj,  California  92373 

Oar    Nr.  Nolan: 

This  letter  Is  In  reference  to  the  use  of  the  120  acre  Garaldlna 
Ibanez  Atlotnent.  described  as  the  wi/2  of  SWI/4  and  the  SWl/4  of 
the  NWl/4  of  Section  10.  T.7S..  R.8E..  S.B.B.M..  Torraa  Martinez 
Indian  Reservation,  for  the  purpose  of  accepting,  storing  and 
treating  of  sewage  sludge. 

Upon  direction  of  our  Sacramanto  Area  Office,  by  memorandum  dated 
June  20,  1994.  the  Bureau  of  Indian  Affairs  orders  you  to  cease  and 
desist  all  use  of  the  subject  allotment  lainedl  ate  I  y .  In  the  absence 
of  a  Bureau  approved  lease.  Pima  Cro  Systems,  Inc.  Is  operating  In 
trespass.  Pmr  United  States  Code  Title  ZS .  Section  348.  the  use  of 
the  subject  allotment  by  Pima  Gro  Systems.  Inc.  requires  the 
Bureau's  review  and  approval  of  a  lease  or  operating  agreement 
prior  to  the  use.  a  prerequisite  to  Bureau  approval  of  a  lease  or 
operating  agreement  1s  compliance  with  the  National  Environmental 
Policy  Act  (NEPA) . 

Since  Pima  Gro  Systems.  Inc.  does  not  possess  Bureau  approve]  of 
the  use  of  the  Ibanez  Allotment.  It  Is  operating  In  violation  of 
the  above  referenced  federal  statute.  This  letter  Is  to  serve 
notice  that  you  are  in  violation  and  your  operation  must  stop. 

If  you  have  any  questions,  please  contact  Patrick  Brewer,  Realty 
Officer  at  (9fl9)  276-6626. 

Since  rely,. 


J/mt^  I  Tfui/w^ 


Virgil    Townaend 
Superlnttndcnt 

cci    Area   Director.    SAO 

Mary   Belardo.    Torres   Martinez  Chairperson 

Erica   Niebaucr.   Office  of   the  Reglona-I    Solicitor 

George   Ferris.   Chief   of   Envlronaental    Services 


EXHIBIT^ 
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CFRTTFICATE  OF  SERVICE  BY  MAIL 

I,  MARILEN  ILISCUPIDES,  declare: 

That  I  am  a  citizen  of  the  United  States  and  a  resident  or 
employed  in  Los  Angeles  County,  California;  that  my  business 
address  is  Office  of  the  United  States  Attorney,  Room  7516, 
Federal  Building,  300  North  Los  Angeles  Street,  Los  Angeles, 
California  90012;  that  I  am  over  the  age  of  eighteen  years,  and 
am  not  a  party  to  the  above-entitled  action. 

That  I  am  employed  by  the  United  States  Attorney  for  the 

Central  District  of  California  who  is  a  member  of  the  Bar  of  the 

United  States  District  Court  for  the  Central  District  of 

California,  at  whose  direction  the  service  by  mail  described  in 

this  Certificate  was  made;  that  on  November  23.  1994.  I 

deposited  in  the  United  States  mails  in  the  Federal  Building  at 

300  North  Los  Angeles  Street,  Los  Angeles,  California,  in  the 

above-entitled  action,  in  an  envelope  bearing  the  requisite 

postage,  a  copy  of:   1)  NOTICE  OF  MOTION  AND  MOTION  OF  PLAINTIFF 
FOR  PARTIAL  SUMMARY  JUDGMENT  ON  TRESPASS  CAUSE  OF  ACTION; 

2)  MEMORANDUM  OF  POINTS  AND  AUTHORITIES  IN  SUPPORT  OF  MOTION; 

3)  DECLARATION  OF  LAUREN  N.  SOLL  AND  ATTACHMENTS  [JAEGER, 
TOWNSEND  DECLARATIONS,  AND  EXHIBITS] 

addressed  to:      SEE  ATTACHED  SERVICE  LIST 

at  their  last  known  addresses,  at  which  place  there  is  a 

delivery  service  by  United  States  mail. 

This  Certificate  is  executed  on  November  23.  1994.  at 
Los  Angeles,  California. 

I  declare  under  penalty  of  perjury  that  the  foregoing  is  true 
and  correct. 


IAI^^^^SjIl^  ^JiZ<CuYfoJjU4 
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SERVICE  LIST 


Mr.  Carl  M.  Longley 

Kerry  Hoxie 

Lewis,  Longley  &  Hoxie 

4330  La  Jolla  Village  Drive 

Suite  330 

San  Diego,  Ck      92122 

Barton  C.  Gaut 

Michael  Harris 

Diane  C.  Blastel 

Best,  Best  and  Kriger 

600  East  Tahquitz  Canyon  Way 

Suite  C 

P.O.  Box  2710 

Palm  Springs,  Ck      92263 

Alan  K.  Steinbrecher 

Laura  J.  Carroll 

Steven  A.  Lamb 

Paul,  Hastings,  Janofsky  &  Walker 

555  South  Flower 

23rd  Floor 

Los  Angeles,  CA   90071 

Art  Bunce 
P.O.  Box  1416 
Escondido,  CA   92  03  3 
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Mr,  Frank.  And  one  of  the  issues  she  wanted  me  to  raise — and 
I  don't  know  if  you  have  dealt  with  this  yet,  but  we've  got  an  in- 
creasing number  of  incidents,  I'm  told — we  heard  this  from  Mr. 
Miller  yesterday,  the  senior  member  of  the  Natural  Resources  Com- 
mittee— of  harassment  of,  physical  interference  with  Federal  en- 
forcement agents.  I  wonder  if  you  have  anything  to  say  about  that 
because  it  did  seem  to  me  that  that  is  absolutely  intolerable.  The 
notion  that  Federal  law  enforcement  people  should  be  subjected  to 
any  kind  of  harassment  is  obviously  something  we  need  to  speak 
out  strongly  against  and  to  prevent. 

What's  the  view  of  your  Division  on  that? 

Ms.  SCHIFFER.  It  is  an  issue  we  are  very  concerned  about,  and 
particularly  in  the  West,  and  I'm  sure  that's  why  Mrs.  Schroeder 
is  aware  of  it. 

There  are  some  instances  where  counties  have  passed  ordinances 
that  claim  that  they  or  the  State  owns  the  public  lands  rather  than 
the  Federal  Government  being  able  to  manage  the  public  lands, 
and  in  some  instances  that's  been  acted  on  in  a  way  that  has  the 
effect  of  threatening  Federal  workers.  And  we  have  worked  closely 
with  the  Criminal  Division  of  the  Justice  Department  and  with  the 
FBI,  with  the  U.S.  attorneys,  and  with  States  to  develop  an  ap- 
proach to  pay  attention  to  that  issue.  We  are  very  concerned  about 
it. 

Mr.  Frank.  I  would  hope  that  our  approach  would  be  to  give  full 
physical  protection  to  any  Federal  employee  in  that  situation,  and 
where  people  have  menaced  Federal  employees  in  any  way  or  phys- 
ically interfered  with  them,  it  seems  to  me  prosecution  by  the 
Criminal  Division  is  an  appropriate  response.  I  cannot  imagine  our 
accepting  anything  less. 

Frankly,  I  worry  because  we  had  a  period  in  this  country  where 
there  were  widespread  criticisms  of  local  law  enforcement  that 
came  from  people  on  the  left,  and  my  conservative  friends  were  on 
the  whole  quite  critical  of  those  interferences,  as  they  had  a  right 
to  be.  I  joined  them  in  being  critical  of  them.  But  I  am  afraid  we 
are  developing  a  somewhat  inconsistent  pattern  in  which  denuncia- 
tions of,  interferences  with,  threats  to,  and  harassment  of  Federal 
law  enforcement  officials  which  come  from  an  ideology  on  the  right 
are  somehow  put  in  a  better  category,  that  those  are  OK.  And  they 
are  no  better — as  I've  said,  threats  against  law  enforcement  people 
are  no  better  when  they  come  from  the  right  than  the  left,  and  I 
would  hope  that  we  would  have  unanimity  in  this  Congress  in 
backing  up — if  people  want  to  litigate  and  say,  well,  we  don't  really 
think  there  is  a  Federal  Government  and  we  think  that  they  have 
no  authority  here,  that's  a  different  story.  But  any  interference, 
threats  to  Federal  law  enforcement  people  in  the  interim  are  intol- 
erable, and  I  hope  you  will  act  very  strongly  against  them. 

Ms.  SCHIFFER.  We  share  the  view  that  Government  workers 
ought  to  be  able  to  do  their  jobs  free  of  being  interfered  with,  and 
we  are  paying  attention 

Mr.  Frank.  I  appreciate  it.  I  would  ask  you  if  we  have  issued 
jack  boots  to  any  Federal  employees,  but  I  don't  know  what  jack 
boots  are.  I've  been  reading  a  lot  about  jack  boots.  Maybe  someone 
can  inform  me,  but  this  whole  tone  in  which  it  is  somehow  fair  to 
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be — maybe  the  gentleman  from  Florida  can  tell  me  what  jack  boots 
are. 

Mr.  Canady.  I  think  Mr.  Dingell  could  probably  explain  that  to 
you. 

Mr.  Frank.  OK,  I  will  ask  him. 

Mr.  Canady.  He's  used  that  quite  frequently  on  the  floor  of  the 
House. 

Mr.  Frank.  Yes,  he  has,  and  I  would  have — I'll  have  to  ask  him, 
but  I  thought  those  of  you  who  vote  with  him  that  subject  might 
have  understood  it  as  well. 

But  I  appreciate  your  affirmation,  and  I  would  hope,  as  I  said, 
that  we  will  have  unanimous  support  here.  I  think  at  some  point, 
if  this  pattern  continues,  it  might  be  an  appropriate  subject  for  us 
to  look  into,  protection  of  our  Federal  law  enforcement  people 
against  this  kind  of  harassment. 

Thank  you,  Mr.  Chairman. 

Mr.  Canady.  Mr.  Flanagan. 

Mr.  Flanagan.  Thank  you,  Mr.  Chairman. 

Welcome. 

Ms.  SCHIFFER.  Thank  you. 

Mr.  Flanagan.  To  follow  up  this  entire  line  here  with  just  one 
last  question,  there  are  several  of  the  EPA  standards  that  have  a 
strict  liability  standard. 

Ms.  SCHIFFER.  Could  I  get  you  to  talk  a  little  louder? 

Mr.  Flanagan.  Yes,  let  me  see  if  I  can  squeeze  a  little  closer  to 
the  microphone  here. 

Pardon  me,  Mr.  Sensenbrenner. 

Mr.  Sensenbrenner.  I'll  fall  off  the  right  side.  [Laughter.] 

Mr.  Flanagan.  Can  you  hear  me  better? 

Ms.  SCHIFFER.  I  can.  Thank  you. 

Mr.  Flanagan.  Good. 

There  are  several  of  the  environmental  protections  in  various 
statutes.  Federal  statutes,  that  have  a  strict  liability  standard.  The 
Clean  Air  Act  is  one  of  them,  and  several  others.  In  your  experi- 
ence with  this — and  this  is  just  your  opinion — have  you  found  that 
you  have  been  in  a  position  to  prosecute '  some  cases  where  if  a 
standard  requiring  intent  or  a  good-faith  exception  could  be  made, 
you  would  be  inclined  not  to  prosecute? 

Ms.  SCHIFFER.  Congressman  Flanagan,  the  environmental  laws 
are  strict  liability  statutes  for  the  civil  side,  but  on  the  criminal 
side  they  are  not  strict  liability 

Mr.  Flanagan.  Right. 

Ms.  SCHIFFER  [continuing].  Generally.  They  are  statutes  where 
they — where  general  intent  is  required  to  commit  a  crime,  and 
what  that  means  is  to  be  a  crime,  somebody  had  to 

Mr.  Flanagan.  Well,  we're  speaking  civilly.  We'll  get  to  the 
criminal  side  in  a  minute. 

Ms.  SCHIFFER.  OK.  Let  me,  then,  leave  apart  the  criminal  side, 
which  is  where  that  question  comes  up,  and  talk  about  the  civil 
side.  What  it  means  to  be  strict  liability  statutes  is  it  means  that 
if  you  put  the  gunk  in  the  water,  to  sort  of  simplify  this,  then  what 
we  do  is  see  that  the  gunk  is  in  the  water  and  then  you  are  subject 
to  cleaning  up  the  gunk  and  be  subject  to  a  penalty  for  having  put 
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the  gunk  in  the  water.  And  we  don't  probe  your  state  of  mind  at 
the  time. 

And  the  pubhc 

Mr.  Flanagan.  That  comes  to  the  very  basis  of  my  question.  I 
get  what  a  strict  HabiUty  statute  is.  In  your  experience  in  enforcing 
these  and  assessing  some  penalty  that  may  be  associated  with  it, 
apart  from  the  question  of  cleaning  up  the  gunk  in  the  water,  is 
it,  in  your  experience,  time  that  perhaps  we  should  move  to  a  level 
where  we  have  to  prove  intent  civilly  in  some  of  these  statutes  or 
is  the  strict  liability  effective?  It's  probably  effective,  but  is  it  the 
right  thing  to  do  and  should  we  move  to  a  level  where  we  have  to 
either  carve  out  a  good-faith  exception  or  in  some  way  demonstrate 
some  intent  on  the  part  of  the  wrongdoer,  apart  from  questions  of 
cleaning  up  the  gunk,  but  in  the  question  of  the  punitive  side  of 
that  in  assessing  a  penalty? 

Ms.  SCHIFFER.  Right.  These  public  health  and  safety  laws  being 
strict  liability  statutes  has  worked  very  well,  and  what  it  has  done 
is  brought  us  to  a  point  where  we've  made  big  strides  in  improving 
water  and  improving  air  quality.  I  would  certainly  say  that  in  my 
experience  in  enforcing  these  laws  it's  very  important  to  retain  the 
strict  liability  feature  of  them  on  the  civil  side. 

Mr.  Flanagan.  OK.  Perhaps  maybe  we  could  talk  criminally  for 
just  a  minute  and  have  the  other  half  of  this  discussion.  Let  me 
ask  the  threshold  question,  first.  Understanding  there  is  no  bright 
line  test,  could  you  describe  in  as  general  or  specific  terms  as  you 
choose  at  what  point  do  you  move  from  saying  this  is  no  longer  a 
civil  case,  to  this  is  now  a  criminal  case? 

Ms.  SCHIFFER.  For  criminal  cases  if  has  to  be  a  serious  violation, 
and  as  the  prosecutors  I  work  with  all  tell  me,  we're  going  to  have 
to  win  this  case  in  front  of  a  jury.  So  they  are  going  to  have  to  be 
convinced  that  it's  serious.  Basically,  what  we  look  for  in  a  criminal 
case  is  flagrant  disregard  of  the  law.  Is  there  very  serious  harm 
here?  Is  there  somebody  who  was  being  dishonest;  that  is,  they 
weren't  complying  with  the  system  in  any  way? 

And  I  think  if  you  look  at  some  of  the  specific  cases  that  we  have, 
you  can  see  that  that  pattern  pertains.  For  example,  I  mentioned 
in  my  opening  statement  the  case  where  people,  where  the  com- 
pany and  its  employees  put  toluene,  which  is  a  hazardous  waste, 
out  in  a  dumpster  and  two  kids  fell  in  and  died.  That's  a  pretty 
flagrant  case. 

Another  example  in  my  written  testimony  of  a  pretty  flagrant 
case  is  a  case  which  we  brought  against  Craven  Laboratories,  a 
funny  name,  but  where  the  company  falsified  testing  data,  pes- 
ticide testing  data.  Now  that's  just  flagrant.  I  mean,  that  plainly 
is  going  to  have  an  effect.  There  isn't  a  question,  I  think,  that  if 
we  all  sat  in  a  room  together  that  people  would  think  that  that  was 
criminal  conduct.  So  what  we're  really  looking  for  is  something  that 
is  serious,  something  where  there's  flagrant  disregard  for  what  the 
standards  are,  something  where  people  would  say  there's  signifi- 
cant harm  here.  When  we're  looking  at  criminal  conduct.  And  I 
think  if  we  went  down  the  list  of  cases  that  we  have,  you  would 
have  found  that  those  conditions  essentially  pertained. 

We  have  another  case  where  a  shipping  company  dumped  bilge, 
a  long  stripe  of  bilge,  out  of  its  ship  off  the  coast  of  Florida,  and 
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this  was  an  oil  pollution  case  and  it  was  plainly  serious.  It  was 
plainly  an  ongoing  practice.  They  knew  what  was  going  on.  So 
those  are  the  kinds  of  factors  we  look  for  to  make  it  a  criminal 
case. 

Mr.  Flanagan.  I'd  love  to  go  on  and  ask  you  some  questions 
about  specific  intent,  but  I  see  my  time  has  expired.  So  I  will  yield 
back.  Thank  you,  Mr.  Chairman. 

Mr.  Canady.  Thank  you. 

Mr.  Serrano. 

Mr.  Serrano.  Thank  you,  Mr.  Chairman. 

I  notice  in  the  "Description  of  the  Work  of  the  Sections"  under 
the  Indian  Resources  Section,  it  says  that  part  of  the  role  is  to  de- 
fine the  trust  relationship  between  the  United  States  and  the 
tribes.  Could  you  briefly  explain  to  me  what  that  trust  relationship 
is  and  give  me  a  quick  overview  of  what  outstanding  cases  there 
may  be  right  now  that  we  should  know  about? 

Ms.  SCHIFFER.  I'd  be  pleased  to  do  that,  Mr.  Serrano,  Congress- 
man Serrano.  I  think  books  are  written  on  what  is  the  trust  re- 
sponsibility, but  the  general  idea  of  it  is  that  the  United  States  has 
an  obligation  toward  the  tribes,  particularly  looking  out  for  their 
rights  and  interests  and  facilitating  their  self-determination.  The 
examples  of  cases  that  we  have  are  where  a  treaty  with  a  tribe 
may  provide  that  it  has  hunting  or  fishing  rights  in  a  certain  area; 
we  will  bring  a  case  to  say  that  it  has  to  be  given  those  rights. 
Since  the  treaty  provides  it,  it  has  to  be  given  the  right  to  fish  a 
certain  amount  of  fish  out  of  particular  streams. 

Or  we  will  bring  cases  protecting  the  right  of  the  tribe  to  the  use 
of  water  in  the  West,  where  much  of  the  water  is  allocated  out  be- 
cause the  West  is  water  short.  Or  we  will  bring  cases  saying  that 
the  treaty  provides  that  certain  lands  are  to  be  used  by  the  tribe, 
and  if  somebody  is  getting  in  the  way  of  that,  we'll  bring  an  action 
to  say  that  the  tribe's  entitled  to  those  lands.  The  touchstone  is 
often  Executive  orders  and  treaties  that  spell  out  what  the  tribe's 
rights  are  and  what  we  do,  is  on  behalf  of  the  tribe,  is  go  into  court 
and  enforce  the  rights  that  are  set  forth  there. 

I  would  point  out,  because  of  your  interest  in  this  area,  that  the 
Attorney  General  is  particularly  interested  in  relations  with  native 
Americans  and  native  American  tribes,  and  to  that  end,  held  a  big 
listening  conference  about  a  year  ago,  where  representatives  of  all 
the  tribes  in  the  United  States  came  together  and  we  as  Govern- 
ment officials  listened  to  what  they  had  to  say  about  their  concerns 
over  a  period  of  several  days. 

Mr.  Serrano.  Do  you  know  how  many  nations,  how  many  tribes 
there  are? 

Ms.  SCHIFFER.  These  numbers  are  quite  approximate,  but  it's  in 
the  vicinity  of  between  500  and  600,  and  200-some  of  those  are  in 
Alaska  and  the  rest  are  in  the  lower  48  States. 

Mr.  Serrano.  Two  hundred  in  Alaska  and  the  others  in  the  rest 
of  the  Nation.  And  they're  all  within  certain  areas,  certain,  as  we 
used  to  call  them,  reservations? 

Ms.  SCHIFFER.  Many,  but  not  all,  of  the  tribes  have  reservation 
areas.  So  they  are  not  all  land  based,  but  many  of  them  are  land 
based. 
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Mr.  Serrano.  OK.  So  those  that  are  not  land  based  still  have 
certain  agreements  with  the  Grovernment  in  terms  of  water  use  and 
land  use? 

Ms.  SCHIFFER.  They  have — they  still  have  rights  that  may  be 
spelled  out  in  treaties.  Not  all  of  those  rights  are  land  or  water 
rights,  but  they  may  be  other  kinds  of  rights.  But  many  tribes  do, 
as  part  of  their  treaties,  have  land  and  water  rights,  and  those  are 
some  of  the  kinds  of  rights  we  protect.  If  a  tribe  that  wasn't  land 
based  had  rights  that  it  needed  asserted,  working  with  the  Interior 
Department,  we  would  also  pay  attention  to  those. 

Mr.  Serrano.  OK,  could  you  give  me  an  example  of  a  right  for 
a  tribe  that  would  be  not  land  based? 

Ms.  SCHIFFER.  I  would  be  pleased  to  provide  that  to  you. 

Mr.  Serrano.  OK. 

Ms.  SCHIFFER.  I  can't  give  you  an  example  right  now. 

Mr.  Serrano.  When  a  tribe  feels  that  somehow  their  treaty  or 
their  rights  are  not  being  honored,  do  they  come  to  you  or  do  they 
use  other  means  to  get  their  rights? 

Ms.  SCHIFFER.  We  represent  them  through  representing  the  De- 
partment of  the  Interior  generally  or  other  agencies,  such  as  the 
Environmental  Protection  Agency.  So  in  the  first  instance  they  will 
take  their  concerns  to  the  Department  of  the  Interior  or  EPA,  and 
then  that  agency  will  come  to  us  and  say:  This  is  a  place  where 
it  looks  like  it  would  be  a  good  case  to  go  out  and  bring  a  lawsuit 
to  represent  the  tribe. 

Let  me  give  you  a  specific  example  because  I  think  this  is  an 
area  of  the  law  that's  quite  complicated  and  it's  helpful  sometimes 
to  see  concrete  examples.  We  had  a  case  where  there  was  a  tribal 
reservation,  and  within  the  reservation  there  were  areas  that  were 
owned  by  what  are  called  allottees;  that  is,  people  who  weren't  ac- 
tually members  of  the  tribe  but  who  had,  in  effect,  little  holes  in 
the  Swiss  cheese,  land,  pieces  of  land.  And  one  of  them  had  per- 
mitted sewage  sludge  to  be  disposed  of  on  that  person's  property, 
so  that  there  was  an  enormous  pile  of  sewage  sludge  that  had  accu- 
mulated which  was  causing  all  kinds  of  health  problems  and  odor 
problems  to  the  tribe.  Working  with  the  EPA  and  the  entire  De- 
partment, we  brought  a  lawsuit  against  the  entity  that  owned 
the 

Mr.  Canady.  The  gentleman's  time  has  expired.  By  unanimous 
consent,  we'll  give  you  2  additional  minutes. 

Mr.  Serrano.  Thank  you. 

Ms.  SCHIFFER.  Thank  you. 

And  we  go  the  court  to  agree  that  no  more  sewage  sludge  could 
be  put  there  and  we're  now  working  out  an  approach  for  how  we 
can  get  rid  of  the  sewage  sludge  that's  there.  So  that's  a  specific 
example  where  we  might  protect  the  tribe.  We  also  have  a  number 
of  cases  in  the  West  where  we're  participating  in  what  are  called 
general  stream  adjudications  where  a  State  court  is  deciding  who 
has  entitlement  to  what  water  out  of  a  stream,  and  we  participate 
there  on  behalf  of  the  tribe  which  has  come  to  the  Interior  Depart- 
ment to  say  it  would  like  that  help  and  to  assert  the  rights,  the 
water  rights,  for  that  tribe. 

Mr.  Serrano.  I  appreciate  your  answer.  I  would  also  appreciate 
it  when  you  send  me  the  information,  as  you  said  before,  I'd  like 
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to  know  about  that  swiss  cheese  situation,  how  it  is  that  under  a 
treaty  you  can  have  land  and  have  nontribe  people  own  that  land 
unless  the  tribe  sold  that  land  to  someone.  I'd  like 

Ms.  SCHIFFER.  I'll  be  pleased  to  provide  you  information  about 
that  case  which  is  called  Terra  Farms 

Mr.  Serrano.  Thank  you. 

Ms.  SCHIFFER  [continuing].  And  some  other  tribal  information. 

Mr.  Serrano.  Thank  you. 

Ms.  SCHIFFER.  Thank  you. 

[The  information  follows:] 
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us.  Department  of  Justice 

Environment  and  Natural  Resources  Division 

Washington.  DC.  20530 


July  28,  1995 

Honorable  Jose  Serrano 

United  States  House  of  Representatives 

Washington,  D.C.  20515 

Dear  Congressman  Serrano: 

I  was  pleased  to  appear  before  the  Constitution  Subcommittee 
of  the  House  Committee  on  the  Judiciary  on  Wednesday,  May  10, 
1995  for  its  oversight  hearing  of  the  Environment  and  Natural 
Resources  Division. 

I  am  providing  the  following  information  in  response  to  your 
request  at  that  hearing. 

1.    What  is  the  United  States'  relationship,  including  the  trust 
responsibility,  to  Indian  Tribes? 

Before  the  Constitution  was  ratified,  the  United  States 
entered  into  treaties  with  Indian  tribes,  pledging  protection  for 
the  tribes.   The  Constitution  affirms  those  pre-existing  treaties 
and  establishes  the  authority  to  enter  into  subsequent  treaties. 
The  Supreme  Court  has  held  that  the  Constitution  thereby 
recognizes  the  sovereign  status  of  Indian  tribes  and  has  held 
that  Indian  tribes  retain  sovereign  authority  over  "their  members 
and  their  territory." 

Based  on  the  United  States'  treaty  pledges  of  protection, 
the  Supreme  Court  held  in  the  1830s  that  Indian  tribes  are 
"domestic  dependent  nations,"  and  the  United  States'  relationship 
to  Indian  tribes  is  akin  to  a  "guardian- ward"  relationship.   See 
Cherokee  Nation  v.  Georgia.  30  U.S.  (5  Pet.)  1  (1831).   Some  have 
characterized  the  "federal  trust  responsibility"  as  encompassing 
this  special  political  relationship. 

Over  time,  the  United  States  has  developed  this  special 
relationship  in  treaties,  statutes,  regulations,  and  executive 
orders.   By  continuing  to  deal  with  the  Indian  tribes  on  a 
government-to-government  basis,  the  United  States  seeks  to 
promote  self-determination  for  Indian  tribes. 
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The  special  government-to-government  relationship  with 
Indian  tribes  permits  Congress  to  give  special  treatment  and 
preferences  to  individual  Indians  in  ways,  consistent  with  the 
Constitution,  that  it  cannot  give  to  others.   Such  preferences 
are  permissible  because  laws  relating  to  Indian  tribes  and 
individual  Indians  are  based  on  the  unique  political  status  of 
Indian  tribes,  and  not  on  race.   Morton  v.  Mancari.  417  U.S.  535, 
553-54  (1974)  . 

Congress,  in  specific  statutes,  has  recently  reaffirmed  the 
special  federal  relationship  with  tribes.   For  example,  in  the 
Indian  Tribal  Justice  Act,  which  provides  for  financial, 
technical  and  other  support  for  tribal  courts,  Congress  declared, 
that  "the  United  States  has  a  trust  responsibility  to  each  tribal 
government  that  includes  the  protection  of  the  sovereignty  of 
each  tribal  government."   25  U.S. C.  §  3601.   Similarly,  the 
Indian  Child  Welfare  Act  declares  that  "Congress,  through 
statutes,  treaties,  and  the  general  course  of  dealing  with  Indian 
tribes,  has  assumed  the  responsibility  for  the  protection  and 
preservation  of  Indian  tribes  and  their  resources."   25  U.S. C.  § 
1901(2)  . 

More  specifically,  in  the  area  of  education.  Congress 
declared: 

its  commitment  to  the  maintenance  of  the  Federal 
Government's  unique  and  continuing  trust  relationship 
with  and  responsibility  to  the  Indian  people  through 
the  establishment  of  a  meaningful  Indian  self- 
determination  policy  for  education  .  .  .  [and  its] 
major  national  goal  [of  providing]  the  resources, 
processes,  and  structures  which  will  enable  tribes  and 
local  communities  to  effect  the  quantity  and  quality  of 
educational  services  and  opportunities  which  will 
permit  Indian  children  to  compete  and  excel  in  the  life 
areas  of  their  choice . 

25  U.S.C.  §  2502(b)  and  (c) .   In  the  area  of  health  care. 
Congress  found : 

Federal  health  services  to  maintain  and  improve  the 
health  of  the  Indians  are  consonant  with  and  required 
by  the  Federal  Government's  historical  and  unique  legal 
relationship  with,  and  resulting  responsibility  to,  the 
American  Indian  people  [and  a]  major  national  goal  of 
the  United  States  is  to  provide  the  quantity  and 
quality  of  health  services  which  will  permit  the  health 
status  of  Indians  to  be  raised  to  the  highest  possible 
level  and  to  encourage  the  participation  of  Indians  in 
the  planning  and  management  of  those  services . 

25  U.S.C.  §  1601(a)  and  (b)  . 
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It  is  also  generally  recognized  that  Congress'  findings 
concerning  the  federal  trust  responsibility  to  Indian  tribes  are 
matters  to  be  pursued  by  the  political  branches  of  government  and 
are  not  subject  to  judicial  enforcement. 

The  term  "federal  trust  responsibility, "  as  generally 
interpreted  by  the  courts,  refers  to  the  more  traditional 
fiduciary  relationship  that  arises  when  the  federal  government 
establishes  a  statutory  or  regulatory  scheme  that  takes  over 
complete  and  active  management  of  Indian  lands,  interests  in 
lands,  property,  or  funds.   In  such  cases,  the  Supreme  Court  has 
found  that  the  federal  government  has  specific  fiduciary  duties 
toward  Indian  tribes  or  their  members  when  it  manages  or  operates 
Indian  lands  or  resources.   U.S.  v.  Mitchell.  463  U.S.  206,  226 
(1983) .   A  breach  of  these  fiduciary  obligations  may  subject  the 
federal  government  to  an  action  for  damages  in  the  United  States 
Court  of  Federal  Claims. 


2.    What  kind  of  non- land-based  rights  do  tribes  have? 

The  United  States  exercises  its  trust  responsibilities  for 
all  federally  acknowledged  tribes^  through  the  many  social 
welfare  and  self-government  programs  it  provides  to  such  tribes. 
Such  programs  include  health  services  provided  pursuant  to  the 
Indian  Health  Care  Improvement  Act,  25  U.S.C.  §  1601  et  sea. . 
educational  services  under  the  Tribally  Controlled  Schools  Act  of 
1988,  25  U.S.C.  §  2501  et  seq. .  the  Indian  Child  Welfare  Act  of 
1978,  25  U.S.C.  §  1901,  and  the  Indian  Tribal  Justice  Act,  25 
U.S.C.  §  3601.   These  statutes  confer  various  rights  on  tribes 
and  tribal  members.   Rights  of  tribes  and  Indian  individuals  to 
participate  in  such  programs  depend  on  their  federally 
acknowledged  status  as  tribes  or  members  of  such  tribes  rather 
than  their  possession  of  a  land  base  or  reservation. 

Tribes  may  acquire  specific  rights  in  a  fiduciary  context 
when  the  federal  government  manages  or  operates  Indian  lands  or 
resources  and  becomes  a  trustee  of  such  lands  and  resources  for 
the  benefit  of  the  tribes.   United  States  v.  Mitchell.  463  U.S. 
206,  226  (1983) .   The  elements  of  this  type  of  trust  are  a 
trustee  (the  United  States) ,  a  beneficiary  (the  Indian  tribe  or 
allottees)  and  a  trust  corpus  (the  regulated  Indian  property, 
lands  or  funds).   Id.  at  225.   Thus,  even  for  the  few  federally 
recognized  tribes  that  do  not  have  a  land  base  or  reservation,  a 
trust  relationship  may  exist  in  regard  to  natural  resources  or 
monetary  funds,  as  long  as  the  necessary  prerequisites  for  a 


^     A  listing  of  federally  acknowledged  tribes,  including 
Native  Alaska  Villages,  is  published  in  the  Federal  Register  by 
the  Secretary  of  the  Interior  and  updated  periodically.   The  most 
recent  list- was  published  on  February  16,  1995.   60  F.R.  9250. 
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trust  relationship  have  been  satisfied  (i.e.,  existence  of 
trustee,  beneficiary,  and  corpus) .   See  generally  Restatement 
(Second)  of  Trusts  (1956)  . 

Some,  including  Congress  in  some  statutes,  have  considered 
the  trust  relationship  more  broadly  in  the  historical  context  of 
the  dependency  of  the  tribes  on  the  United  States  "due  to  the 
course  of  dealing  of  the  federal  government  with  them,  and  the 
treaties  in  which  [a  duty  of  protection]  ha [d]  been  promised." 
United  States  v.  Kagama.  118  U.S.  375,  384-85  (1886) .   Arguments 
have  been  made  that  a  federal  fiduciary  duty  exists  that  is  not 
tied  to  and  confined  by  the  trusteeship  over  property  such  as 
land,  natural  resources  or  money,  but  that  instead  imposes  a 
broader  obligation  on  the  United  States  to  preserve  tribal 
autonomy  or  provide  for  the  welfare  of  the  tribes  and  their 
members.   See,  e.g. .  27  Stan.  L.  Rev.  1213  (1975) .   However, 
claims  that  have  sought  judicially  to  enforce  trust  obligations 
beyond  those  created  by  federal  statute  have  not  been  successful 
in  the  courts.   See,  e.g..  Inter  Tribal  Council  of  Arizona.  Inc. 
V.  Babbitt.  51  F.3d  199,  203  (9th  Cir.  1995);  Shoshone -Bannock 
Tribes  v.  Reno.  1995  U.S.  App.  LEXIS  15103  at  *17  (D.C.  Cir.  June 
20,  1995).   But  see  Blue  Legs  v.  BIA.  867  F.2d  1094,  1100  (8th 
Cir.  1989) . 

In  regard  to  rights  flowing  from  treaties  with  the  United 
States,  hunting,  fishing,  and  water  rights  are  the  most  common  of 
such  rights.   There  exist  treaty  commitments  unrelated  to 
hunting,  fishing  and  water  that  could  be  classified  as  "non-land- 
based."   One  example  of  such  treaty  commitments  is  contained  in 
the  1868  treaty  with  the  Sioux  Nation  in  which  the  United  States 
promised  to  help  the  Sioux  to  become  farmers  through  the 
provision  of  animals,  seeds,  and  the  like.   See  Sioux  Tribe  of 
Indians  v.  United  States.  86  Ct .  CI.  299,  cert,  denied.  306  U.S. 
642  (1938) .   However,  with  a  few  exceptions,  such  rights  have 
generally  been  considered  to  be  either  temporary  in  nature  or 
preempted  by  subsequently  enacted  congressional  statutes.   See 
Tsosie  V.  United  States.  825  F.2d  393  (Fed.  Cir.  1987). 


3.    What  are  allotments? 

Congress  enacted  the  General  Allotment  Act  in  1887  in  order 
to  force  the  assimilation  of  individual  Indians.   Many  of  the 
tribes  that  had  entered  into  treaties  with  the  United  States  were 
nomadic  hunters  and  gatherers  occupying  vast  areas  of  land.   The 
government  and  the  tribes  recognized  that  the  reservation  lands 
were  insufficient  to  support  a  nomadic  lifestyle  and  the 
government  hoped  that  tribes  would  turn  to  agricultural  pursuits 
on  the  reservations. 

The  allotment  process  was  an  effort  to  divide  the 
reservation  into  family  farmsteads.   Under  this  process,  tribal 
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members  were  allowed  to  select  reservation  lands  similar  in  size 
to  homesteads  that  were  made  available  to  non- Indians  on  United 
States  public  lands  under  the  Homestead  Act.   Frequently, 
reservation  lands  that  were  in  excess  of  the  allotment  needs  were 
opened  to  non- Indian  settlement  under  the  Homestead  Act  and 
similar  laws. 

The  patent  that  the  Indian  received  for  the  selected  land 
usually  indicated  that  the  United  States  continued  to  hold  legal 
title  to  the  land  for  the  benefit  of  the  allottee.   Some  patents 
also  indicated  that  the  allottee  had  title  subject  to 
restrictions  on  alienation.   Generally,  the  United  States  and  the 
tribes  continue  to  retain  jurisdiction  over  the  allotted  land; 
allotment  does  not  subject  the  allotted  land  or  the  allottee 
Indian  to  state  jurisdiction.   Congress  discontinued  the 
allotment  process  in  1934.   See  generally  Felix  Cohen's  Handbook 
of  Federal  Indian  Law  127-43  (1982  ed.)  (pertinent  pages 
attached) . 


4 .    What  is  the  Terra  Farms  Case? 

United  States  v.  Terra  Farms,  et  al .  (Case  No.  ED  CV  94-235 
RT(Ex),  U.S.  District  Court  for  the  Central  District  of 
California)  concerns  the  unlawful  entry  onto  and  use  of  three 
Indian  allotments  located  within  the  Torres  Martinez  Indian 
Reservation  in  Southern  California.   The  United  States  holds 
legal  title  to  these  allotments  in  trust  for  the  benefit  of 
allottee  Geraldine  Ibanez  (the  beneficial  owner) . 

Over  the  last  four  or  more  years,  three  sludge  processing 
companies  have  been  transporting,  depositing,  and  processing 
sewage  sludge  on  the  allotments  without  requisite  federal 
approval.   Federal  law  and  regulations  expressly  require  that  any 
third  party  desiring  to  enter  and  use  federal  Indian  trust 
allotments  must  obtain  written  approval  from  the  Department  of 
the  Interior.   25  U.S.C.  §§  348,  415  (requiring  federal  approval 
of  all  leases  and  contracts  relating  to  federal  trust 
allotments);  25  C.F.R.  §  162;  see  also  25  U.S.C.  §§  81,  177. 
Although  the  three  sludge  companies  may  have  entered  into 
"agreements"  with  the  allottee  that  purport  to  allow  their  lease 
and/or  use  of  the  trust  allotments,  the  Department  of  the 
Interior  never  has  approved  any  such  agreements. 

Through  a  successful,  collaborative  effort  involving  the 
Department  of  the  Interior,  the  Environmental  Protection  Agency, 
the  United  States  Attorney's  Office,  and  the  Department  of 
Justice,  the  Department  brought  this  action  on  behalf  of  the 
Secretary  of  the  Interior  for  the  benefit  of  the  Torres-Martinez 
Desert  Cahuilla  Indians  to  stop  this  unlawful  use.   Immediately 
upon  filing,  the  Division  successfully  obtained  a  temporary 
restraining  order  and  preliminary  injunction  enjoining  the 
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defendant  sludge  companies  from  continuing  their  operations.   We 
are  now  seeking  to  work  out  a  settlement  to  resolve  the  matter. 

Some  of  the  pleadings  filed  by  the  United  States  in  this 
matter  are  enclosed. 

I  hope  this  information  addresses  your  concerns.   Please  do 
not  hesitate  to  contact  us  if  we  can  be  of  further  assistance. 


Sincerely  yours, 

Lois  J.  Schiffer 
Assistant  Attorney  General 
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Mr.  Canady.  Mr.  Goodlatte. 

Mr.  Goodlatte.  Mr.  Chairman,  I  don't  have  any  questions  at 
this  time.  Thank  you. 

Mr.  Canady.  Thank  you. 

Mr.  Conyers. 

Mr.  Conyers.  Thank  you  very  much. 

Assistant  Attorney  General,  I  wonder  about,  first  of  all,  your  re- 
sources, what  directions  they're  going  in,  what  you  see  as  the  whole 
direction  of  this  part  of  the  Department  of  Justice  under  the  mas- 
sive reorganization  efforts  that  some  are  trying  to  propose.  I'm  also 
interested  in  environmental  questions.  Particularly,  the  Superfund 
has  come  under  a  great  review  and  there's  a  lot  of  criticism  about 
it.  The  whole  environmental  programs  of  the  Government  are  being 
scrutinized  and  in  many  circumstances  in  this  present  Congress 
being  criticized,  and  I  don't  know  how  your  Department,  your  part 
of  the  Department,  is  being  affected  by  these  kinds  of  attacks.  And 
those  are  the  thrusts  of  my  questions. 

I'm  not  going  to  add  any  more  onto  the  problem  of  harassments 
and  threats  to  Federal  employees  because  this  subcommittee  may, 
in  fact,  be  the  basis  for  a  further  review  of  that  kind  of  matter,  if 
it  continues  to  grow  in  threat  and  size.  So  we  will  stay  tuned  to 
that  subject  matter. 

Ms.  SCHIFFER.  We  would  be  perfectly — we  would  be  pleased  to 
keep  you  informed  and  keep  working  with  you  because  we  share 
the  concern  about  threats  to  Federal  employees. 

In  terms  of  what  is  happening  with  the  resources  of  the  Division, 
within  the  Department  of  Justice  while  we're  not  expanding  at  this 
point,  our  resources  are  steady  and  we  are,  of  course,  finding  that 
we  have  increased  work.  So  everybody  is — we're  making  an  effort 
at  streamlining  and  reinventing  Government  that  all  of  this  admin- 
istration is  undertaking.  And  we  are  working  with  the  Federal 
agencies  to  be  sure  that  we  are  using  our  resources  effectively  to 
continue  to  protect  land  and  air  and  water,  since  from  everything 
we  know  and  read  the  American  public  continues  to  want  the  envi- 
ronmental protections  that  have  been  made  available  and  have 
been  successful. 

In  terms  of  the  Superfund  law,  it  is — the  idea  of  cleaning  up  our 
hazardous  waste  sites  is  something  that  we  clearly  think  the  Amer- 
ican public  wants.  We  think  that  that  statute  was  operated  fSr  a 
long  time  in  prior  administrations  in  ways  that  took  a  long  time 
to  get  going.  We  think  that  it's  now  up  and  running  and  a  high  per- 
centage of  hazardous  waste  sites  that  have  been  identified  on  the 
national  priority  list — that  is,  about  1,300  sites  that  EPA  is  giving 
special  attention  to — at  approximately  92  percent  of  those  sites  now 
studies  have  been  begun  and  cleanup  is  being  begun.  Cleanup  has 
been  moving  along  at  another  percentage  of  sites,  and  I  have  a 
chart  which  I  don't  have  with  me  that  I'd  be  pleased  to  provide  you 
that  shows  that  there  is  movement  forward. 

We  are  working  with  EPA  on  a  series  of  administrative  improve- 
ments to  improve  the  operation  of  that  statute,  and  I  outlined  some 
of  those  improvements,  the  actions  that  we've  been  taking,  in  my 
written  testimony,  including  trying  to  get  small  contributors  of 
waste  out  of  the  process  early  by  the  use  of  what  are  called  de 
minimis  settlements  and  to  help  redevelopment,  giving  prospective 
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purchaser  agreements  and  more  use  of  alternative  dispute  resolu- 
tion. 

We  also,  with  EPA,  are  looking  at  whether  statutory  changes  are 
appropriate,  but  we  think  that  there  are  some  core  parts  of  the 
statute,  like  the  liability  scheme,  that  are  working  very  well.  So  it's 
a  statute  that's  serving  an  important  purpose.  We  are  working  very 
hard  at  that  important  purpose  and  have  significant  resources  com- 
mitted to  it,  and  we  are  also  taking  steps  to  see  if  we  can  stream- 
line it. 

Mr.  CONYERS.  Thank  you. 

Now,  how  many  lawyers  do  you  have?  I  get  the  impression  that 
the  Superfund  operation  is  in  serious — under  serious  pressure  and 
that  the  legal  battles  make  it  almost  problematical  if  we'll  ever  get 
them  cleaned  up.  I  mean,  we  seem  to  be  discovering  more  areas 
that  need  environmental  regulation  and  at  the  same  time  the  liti- 
gation that  goes  on  is  incredible. 

Mr.  Canady.  The  gentleman's  time  has  expired.  By  unanimous 
consent,  the  gentleman  will  have  2  additional  minutes. 

Mr.  CONYERS.  Thank  you,  Mr.  Chairman. 

The  whole  idea,  it  seems  to  me,  that  even  if  we  weren't  under 
this  critical  and  downward  reevaluation  of  how  our  environmental 
protection  activities  in  the  Grovernment  will  move  forward,  it 
seemed  to  me  that  I  recall  that  we're  still  in  a  tremendous  chal- 
lenge. The  Department  of  Energy,  for  example,  has  untold  numbers 
of  places,  some  government-created,  military-created  problems  that 
sound  huge.  I'm  just  wondering  how  in  the  area  of  litigation,  where 
some  of  these  offending  corporations  get  into  the  legal  strategies  of 
merely  flooding  you  with  counterlawsuits  and  ways  to  keep  trials 
and  cases  going — I  can  see  some  problems  arising  of  a  very  serious 
nature  that  haven't  yet  been  discussed. 

Ms.  SCHIFFER.  Well,  let  me  make  a  couple  of  points  in  response. 
We  have  been  very  successful  at  settling  our  Superfund  cases,  and 
the  vast  majority  of  them  are  cases  where  we  spend  a  lot  of  time 
negotiating  with  the  other  side  in  order  not  to  have  to  litigate.  Now 
there  is  some  litigation,  to  be  sure.  We  do  go  to  court  sometimes, 
and  one  of  the  things  that  we're  paying  attention  to  with  some  of 
the  legislative  proposals  on  Superfund  is  that  we  not  get  ourselves 
in  a  position  where  we're  creating  lawyers'  relief  acts;  in  other 
words,  where  we're  really  expanding  the  amount  of  litigation,  and 
I  think  that's  a  very  important  factor  to  look  at  as  we  look  at  some 
of  the  proposals  for  modifying  Superfund. 

But  at  the  moment  we  are  very  encouraging  of  efforts  to  settle 
cases  in  the  Superfund  area  to  try  to  get  small  parties  out  of  the 
system  as  quickly  as  possible  and  to  use  alternative  dispute  resolu- 
tion to  help  that  process  along.  So  I  think  your  concern  that  there 
could  be  an  explosion  of  litigation  is  a  good  one  that  we  all  have 
to  pay  attention  to,  but  what  we're  trying  to  do  is  to  use  our  law- 
yers and  approaches  to  resolve  cases  without  having  to  spend  enor- 
mous amounts  of  time  in  court. 

Mr.  CONYERS.  How  many  lawyers  do  you  have? 

Ms.  SCHIFFER.  I  have  approximately  380  lawyers. 

Mr.  CONYERS.  And  although  you  never  come  forward  asking  us 
for  more  lawyers,  because  you're  always  going  to  do  the  best  with 
whatever  you  have,  do  you  see 
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Mr.  Canady.  I'm  sorry,  the  gentleman's  time  has  expired.  We're 
going  to  have  a  second  round. 

Mr.  Co>fYERS.  Oh,  OK.  I  won't  be  here  for  the  second  round. 
Could  she  just  answer  my  question?  And  I  would  be  happy  to 
forgo 

Mr.  Canady.  The  gentleman  will  have  2  additional  minutes. 

Mr.  CONYERS.  Oh,  I  don't  know  if  we'll  need  that,  but  thank  you. 

Mr.  Canady.  One  additional  minute. 

Ms.  SCHIFFER.  I'll  talk  fast. 

Mr.  CoNYERS.  What  I 

Ms.  SCHIFFER.  In  terms  of  what  additional  resources,  we  work 
with  the  Department  and  with  the  Office  of  Management  and 
Budget  to  develop  a  budget  each  year,  and  we  are  at  the  moment 
living  with  the  resources  that  we  have  and  we  think  doing  a  pretty 
effective  job  of  it,  and  we  would,  of  course,  be  pleased  to,  with  the 
Justice  Department,  let  you  know  if  we  think  that  there  comes  a 
time  when  we  can't  do  the  job  because  of  lack  of  resources. 

Mr.  CONYERS.  Thank  you  so  much,  and  thank  you,  Mr.  Chair- 
man. I  appreciate  it. 

Mr.  Canady.  Thank  you. 

I'm  going  to  recognize  Mr.  Goodlatte  now  since  he  had  just  come 
in  when  his  turn  came  up  before. 

Mr.  GkDODLATTE.  Thank  you,  Mr.  Chairman. 

Let  me  follow  up  a  little  bit  on  Mr.  Conyers'  line  of  questioning. 
In  addition  to  the  resources  you  have,  you  also  have  the  resources 
of  the  States.  They  have  the  authority  to  pursue  environmental  vio- 
lations and  undertake  litigation  where  they  fmd  it  appropriate 
under  a  number  of  circumstances  themselves.  But  in  a  recent  New 
York  Times  article  Steven  Herman,  the  EPA's  top  enforcement  offi- 
cial, seems  to  imply  the  States  cannot  be  trusted  to  enforce  envi- 
ronmental standards.  Do  you  have  evidence  of  States  intentionally 
misinterpreting  Federal  regulations  to  favor  certain  companies? 

Ms.  SCHIFFER.  Congressman  Goodlatte,  Congressman  Canady, 
and  I  earlier  had  a  discussion  of  whether  we  thought  States  acted 
in  bad  faith,  and  I'm  not  aware  of  any  cases  in  my  docket  where 
States  have  acted  in  bad  faith.  As  I  indicated  to  him,  I  have  14,000 
cases.  So  I  can't  be — it's  hard  for  me  to  say  absolutely,  but  that's 
what  I  think.  We  do  have  some 

Mr.  Goodlatte.  Has  any  environmental  organization  or  anyone 
else  ever  brought  to  your  attention  the  contention  that  a  State  has 
done  so? 

Ms.  SCHIFFER.  I  am  not  aware  of  instances  where  people,  in  our 
cases,  people  have  indicated  States  have  acted  in  bad  faith.  There 
are  instances  where  we  disagree  with  what  the  States  say  in  cases, 
and  there  are  instances  where,  as  Congressman  Frank  has  pointed 
out,  if  it's  important  to  have  a  Federal  standard,  and  where  the 
States  will  say  it's  important  to  have  Federal  Government  there, 
so  that  they  are  held  to  a  uniform  standard,  we  are  now  participat- 
ing in  a  group  of  people  that  includes  State  and  Federal  environ- 
mental enforcers,  where  we  have  candid  discussions  of  common 
problems.  And  they  have  indicated  to  us  that  it's  very  important 
to  have  the  Federal  Government  there,  that  it  lets  them  be  more 
effective  enforcers  to  be  able  to  say  they  are  Federal  standards. 
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But  your  opening  point,  which  is  that,  indeed,  the  States  do  carry 
a  heavy  burden  in  enforcing  the  environmental  laws,  is  exactly  cor- 
rect and  we're  very  supportive  of  what  the  States  do  in  that  area. 
I  agree  with  you  that's  an  important  enforcement  tool  in  this  area 
as  well  as  the  Federal  Government. 

Mr.  GOODLATTE.  Let  me  ask  you  this:  If  the  States  do  undertake 
enforcement  of  an  environmental  law  and  reach  a  consent  agree- 
ment with  a  company  that's  in  violation,  and  the  EPA  wants  to  sec- 
ond-guess that  and  come  back  in  and  reopen  the  case  and  say  they 
don't  want  to  accept  the  settlement  consent  order  that  has  been 
agreed  to  between  the  State  and  the  company  that's  involved,  what 
purview  do  you  take  in  the  Justice  Department  regarding  that?  Are 
you  simply  the  EPA's  lawyer  and  do  what  they  instruct  or  do  you 
exercise  any  restraint  on  that  kind  of  second-guessing  what  the 
States  are  doing? 

Ms.  SCHIFFER.  Well,  it's  very  fact-specific  whether  we  agree  that 
the  State,  for  instance,  got  enough — got  relief  that  would  clean, 
adequately  clean  up  the  environment  or  adequately  protect  the  wa- 
ters and  public  health,  or  whether  they  got  a  sufficient  penalty. 
What  we  do  would  be  to  work  with  EPA  to  make  the  determination 
whether  the  State  had  done  enough. 

I  will  add  that  in  our  consultations  with  the  States  the  States 
have  looked  at  where  it  is  that  the  Government  has — the  term  of 
art  is — overiiled.  That  is  where  the  Government  has  brought  a  case 
even  when  the  State  has  already  done  it.  And  it's  a  relatively  small 
number  of  instances  where  that's  happened,  and  in  some  of  those 
instances  we've  done  it  because  the  State  has  said  we'd  actually 
like  you  to  do  it.  So  there's  very  little  State  and  Federal  friction 
over  that,  but  we  do  look  case  by  case 

Mr.  GoODLATTE.  There  might  be  friction  between  Federal  Gov- 
ernment and  the  defendant  in  the  case,  however,  if  they  felt  that 
they  have  in  good  faith  settled  something  and  then  found  that  it 
wasn't.  The  instance  that  I'm  concerned  about  that  occurred  in  Vir- 
ginia involved  no  pollution  whatsoever,  but  violation  on  the  part  of 
a  company  in  terms  of  following  standards  for  putting  equipment 
that  could  at  some  point  in  the  future  release  contaminants  into 
the  atmosphere  into  place,  and  they  say,  unknowingly,  failing  to 
comply  with  certain  permitting  requirements  in  doing  so.  When 
they  found  out  afterwards  that  they  had,  indeed,  had  some  tech- 
nical violations,  they  did  enter  into  an  agreement  and  settle  with 
the  State,  but  no  pollution  occurred  whatsoever,  but  the  EPA, 
nonetheless,  was  not  satisfied  with  that  and  wanted  to  overfile,  as 
you  say,  in  that  instance. 

Ms.  SCHIFFER.  Right.  I'm  not  familiar  with  the  facts  of  that  spe- 
cific case  and 

Mr.  GoODLATTE.  I  wouldn't  expect  you  to  be. 

Ms.  SCHIFFER  [continuing].  I'm  always  very  cautious  about  that 
because  one  of  the  things  I  find  is  that  people  tell  you  the  facts 
they  want  you  to  hear  and  not  all  the  facts,  but  if  you  were  to  send 
us  the  name 

Mr.  Canady.  The  gentleman's  time  has  expired.  The  gentleman 
will  have  2  additional  minutes. 

Ms.  SCHIFFER  [continuing].  Of  the  case,  we  can  find  if  we  have 
any  information  about  it. 
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Mr.  GOODLATTE.  Thank  you,  Mr.  Chairman. 

Let  me  go  into  a  completely  different  area.  In  light  of  the  Lopez 
case  that  was  recently  handed  down  by  the  Supreme  Court,  do  you 
believe  that  isolated  wetlands  are  within  the  jurisdiction  of  the 
Federal  Government  to  regulate? 

Ms.  SCHIFFER.  What  we  believe  about  the  Lopez  case,  which  was 
a  recent  Supreme  Court  decision  about  the  scope  of  the  commerce 
clause,  is  that  the  Attorney  General  has  written  a  letter  to  the 
President  where  she  has  indicated  that  we  believe  it's  a  very  nar- 
row decision,  and  I  think  maybe  the  best  thing  I  can  do  is  quote 
a  few  sentences  from  it  and  then  tell  you  how  I  would  think  that 
applies. 

In  that  letter  or  memorandum  that  the  Attorney  General  wrote 
to  the  President  about  Lopez,  she  said,  "Notwithstanding  some 
views  expressed  in  the  press,  Lopez  is  properly  interpreted  as  a  rel- 
atively narrow  decision.  The  decision  does  not  repudiate  the  Su- 
preme Court's  prior  decisions  upholding  broad  Federal  power  to 
regulate  the  national  economy  and  to  protect  the  general  welfare." 
And  then  the  letter  goes  on. 

What  I  would  like  to  say  is,  with  everyone  else,  when  we  have 
a  new  Supreme  Court  decision,  we  obviously  will  look  case  by  case 
to  see  if  it  affects  any  of  our  cases,  but  in  light  of  that  Attorney 
General's  view,  our  expectation  is  that  it's  not  going  to  affect  our 
docket. 

Mr.  GoODLATTE.  And  so  you  would  define  that  Federal  nexus  as 
being  promote  the  general  welfare?  Is  that — ^you're  not  maintaining 
an  interstate  commerce  Federal  nexus  here? 

Ms.  SCHIFFER.  Under  the  Clean  Water  Act,  which  is  what  the 
wetlands  issue  comes  up  under,  Congress  has  made  a  number  of 
findings  about  the  connection  with  interstate  commerce.  In  addi- 
tion, because  of  the  navigable  waters  requirement  in  the  statute, 
there  are  fact-specific  findings  case  by  case  about  connections  with 
interstate  commerce,  too.  We'll  just  have  to  look  case  by  case. 

Mr.  GoODLATTE.  And  in  a  related  issue,  what's  the  Federal  nexus 
for  regulating  the  use  of  private  property  to  protect  endangered 
species? 

Ms.  SCHIFFER.  If  you're  asking  the  question  again  as  to  the  effect 
of  Lopez  on  the  Endangered  Species  Act,  I  would  say  the  Attorney 
General's  letter  makes  clear  that  Lopez  isn't  really  going  to  change 
existing  law  in  that  area,  and,  again,  we  will  look  case  by  case. 

Mr.  GOODLATTE.  Thank  you,  Mr.  Chairman. 

Mr.  Canady.  Thank  you. 

Ms.  SCHIFFER.  Thank  you. 

Mr.  Canady.  Let  me  change  the  subject  here  a  little  bit.  I  want 
to  talk  about  issues  involving  citizen  enforcement  suits  and  supple- 
mental environmental  projects. 

Ms.  SCHIFFER.  Sure. 

Mr.  Canady.  As  I  understand  it,  under  a  number  of  environ- 
mental laws,  citizens  can  actually  file  suit  to  enforce  the  law  in  the 
absence  of  action  by  the  Government.  In  some  of  those  cases  part 
of  the  relief  which  is  granted  is  a  requirement  that  the  offender, 
the  polluter,  the  person  violating  the  law,  pay  money  for  supple- 
mental environmental  projects  to  third  parties.  This  is  something 
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that  is  going  on  all  the  time.  You  have  provided  us  with  the  num- 
ber of  cases  in  which  this  has  taken  place. 

[See  appendix.] 

Mr.  Canady.  An  area  that  concerns  me  is  exactly  what  is  hap- 
pening to  some  of  this  money  and  the  role  of  the  Department  in 
monitoring  the  payment  of  these  funds.  What  I'd  like  for  you  to  tell 
us  is  what  role  does  the  Department  play  in  monitoring  funds  that 
are  paid  for  supplemental  environmental  projects,  and  how  can  we 
be  certain  that  these  funds  are,  in  fact,  being  used  in  the  public 
interest,  because  they  should  be?  I  don't  think  anyone  would  doubt 
that. 

I'm  concerned  that  in  some  of  the  cases  some  of  the  consent  de- 
crees we  have  very  general  provisions  to  simply  say  that  the  of- 
fender will  pay  X  amount  of  dollars,  sometimes  very  large  amount 
of  dollars,  to  a  particular  entity  for  environmental  projects,  and 
that's  the  end  of  what  is  said.  How  can  we  be  certain  that  the 
money  is  being  spent  truly  in  the  public  interest  and  that  there's 
not — and  I'm  not  making  any  allegations  of  fraud  or  abuse;  I  can't 
point  to  anything,  but  how  can  we  be  certain  that  the  funds  are 
not  being  misused? 

Ms.  SCHIFFER.  I  would  be  pleased  to  answer  that,  and  let  me  put 
the  answer  in  context  because  I  think  that  it's  helpful  to  under- 
standing the  way  the  whole  system  works. 

Mr.  Canady.  Sure. 

Ms.  SCHIFFER.  Citizen  suits  are  one  of  the  important  enforcement 
mechanisms  in  a  number  of  environmentsd  statutes.  Particularly, 
we've  provided  you  with  information  about  the  Clean  Water  Act, 
and  just  for  the  sake  of  convenience  let  me  address  my  remarks 
particularly  to  the  Clean  Water  Act. 

Under  the  Clean  Water  Act,  there  was  a  citizen  suit  provision 
since  the  statute  was  first  passed.  In  1987,  the  statute  was  amend- 
ed to  require  that  when  a  citizen  suit  was  going  to  be  settled  by 
a  consent  decree,  that  that  consent  decree  was  provided  to  the  De- 
partment of  Justice  which  had  a  period  of  time — that  it  had  an  op- 
portunity to  review  that  consent  decree. 

Starting  in  1987,  I  am  told  that  the  Division  reviewed  those  con- 
sent decrees  for  a  variety  of  factors.  One  that  was  very  important 
and  that  we  continue  to  pay  a  lot  of  attention  to  is  that  the  prob- 
lem get  fixed.  In  other  words,  the  complaint  comes  in  and  it  says 
there's  an  ongoing  pollution  problem;  somebody  is  discharging  pol- 
lutants into  the  river.  We  want  to  be  sure  that  that  piece  of  the 
problem  gets  fixed,  and  we  will  look  at  every  consent  decree  to  be 
sure  that  it  reflects  either  that  the  problem  is  being  fixed,  or  we'll 
call  the  person  who  brought  the  case  to  be  sure  that,  indeed,  that 
problem  has  been  fixed. 

Second,  they  provide  for  either  a  penalty  or  a  supplemental  envi- 
ronmental project,  which  is  really  in  lieu  of  the  penalty.  I  am  told 
that  from  1987  to  approximately  1990  the  Government  would  file 
comments  in  court  saying  that  there  needed  to  be  a  substantial 
penalty  before  you  got  to  the  point  of  having  supplemental  environ- 
mental projects,  and  that  if  there  was  a  money  penalty  it  had  to 
go  to  the  Federal  Treasury,  and  that  they  lost  all  those  claims.  Ba- 
sically, no  court  paid  attention. 
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So  in  1990,  the  practice  was  adopted  of  saying  it's  sort  of  futile 
to  make  these  objections;  we're  not  going  to  make  them  anymore, 
but  we  will  still  screen  to  be  sure  that  there's  no  self-dealing  with 
the  supplemental  environmental  projects,  that  they  seem  like 
sound  supplemental  environmental  projects,  and  that  there's  a  con- 
nection— the  term  we  use  is  nexus — between  the  supplemental  en- 
vironmental project  and  the  pollution  that  went  on  and  the  harm 
that  went  on.  We  continue  to  look  at  them  for  that. 

What  we  have  done  to  see  if  there's  some 

Mr.  Canady.  That's  at  the  stage  of  whether  you're  going  to  object 
or  not  object  to  the  consent  decree. 

Ms.  SCHIFFER.  Right. 

Mr.  Canady.  Do  you  do  sinything  to  actually  monitor  how  the 
money  is  expended  subsequently? 

Ms.  SCHIFFER.  Well,  the  concern  you  raise  we  thought  was  a  seri- 
ous and  good  concern,  and  what  we  have  done  within  the  past  6 
months  is  ask  people  to  put  a  provision  into  the  consent  decree  re- 
quiring that  they  report  back 

Mr.  Canady.  My  time  has  expired,  and  by  unanimous  consent  I'll 
have  2  additional  minutes. 

Ms.  SCHIFFER.  And  I'd  be  pleased  to  finish  answering  the  ques- 
tion. 

We've  asked  the  court  to  put  in  a  provision  in  the  consent  decree 
requiring  that — or  the  parties — requiring  that  they  report  back  to 
the  court  about  what  is  going  on  and  the  fact  that  they  fulfilled 
what  they  say  they're  doing  under  the  consent  decree,  because  we 
think  it's  very  important  that  what  is  set  forth  as  what  they're 
going  to  do  is  something  that  they're  going  to  do.  We  think  that 
that  step  should  help  to  provide  the  monitoring  that  you're  talking 
about. 

Mr.  Canady.  I  have  one  final  question,  and  this  is  an  important 
question  that  relates  to  our  oversight  responsibilities.  In  our  dis- 
cussions with  you,  you've  indicated  to  us  that  the  Department  of 
Justice  has  a  policy  of  not — and  correct  me  if  I'm  misstating  this — 
of  not  providing  information  regarding  pending  cases.  That  con- 
cerns me. 

Now  let  me  say  this:  I  have  not  asked  about  any  pending  case. 
Ordinarily,  it  would  be  my  practice  not  to  ask  about  a  pending  case 
because  I  understand  that  there  can  be  consequences  that  would 
flow  from  the  disclosure  of  information  about  pending  cases  that 
might  be  unfavorable  to  the  parties  involved,  as  well  as  to  the  in- 
terest of  the  Government. 

It,  however,  concerns  me  that  the  Department  is  taking  that  po- 
sition in  response  to  oversight  hearings  conducted  by  this  sub- 
committee. I  think  that  is  inconsistent  with  practice  in  a  number 
of  cases.  So  I  would  like  for  you  to  comment  on  that.  It  doesn't  re- 
late to  a  particular  controversy  today,  but  it  could  be  important  in 
the  future.  I  just  want  to  try  to  get  this  subject  clear. 

Ms.  SCHIFFER.  I'd  be  pleased  to  address  that.  We've  provided  to, 
I'm  sure  to  you.  Congressman  Canady,  and  I  believe  to  other  mem- 
bers of  the  subcommittee  as  well,  a  letter  from  Deputy  Attorney 
General  Jamie  Gorelick  that  sets  forth  what  is  the  Department's 
practice  in  this  regard.  Basically 
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Mr.  Canady.  Let  me  say  about  that  letter,  I've  read  the  letter 
and  I  understand  it's  very  similar  to  a  letter  you've  sent  to  Senator 
Biden  in  the  past.  When  I  read  that  letter — by  unanimous  consent, 
I'll  have  2  additional  minutes — when  I  read  that  letter,  it  seems  to 
me  to  be  primarily  addressing  situations  in  which  a  Member  of 
Congress  on  behalf  of  a  constituent  goes  to  the  Department  of  Jus- 
tice making  an  inquiry  about  a  case.  Now  I  understand  if  it's  an 
inquiry  simply  about  the  status  of  a  matter,  that's  one  thing,  but 
I  can  understand  having  a  very  strict  approach  on  those  sorts  of 
individual  congressional  office  inquiries.  I  think  that's  very  appro- 
priate. My  office  would  never  contact  your  Department  about  a  par- 
ticular case  that's  in  litigation.  I  just  think  that 

Ms.  SCHIFFER.  And  you  haven't. 

Mr.  Canady  [continuing].  Would  be  inappropriate. 

However,  I  think  when  we're  talking  about  the  oversight  function 
of  the  Congress,  that  is  a  different  matter  entirely.  I  don't  think — 
just  from  the  context  of  the  letter,  it  does  not  seem  particularly  ap- 
plicable to  the  oversight  function,  if  you  could  comment  on  that. 

Mr.  Frank.  Would  you  yield  for  a  second,  Mr.  Chairman? 

Mr.  Canady.  Yes,  I'll  be  happy  to  yield  to  Mr.  Frank. 

Mr.  Frank.  Because  I  want  to  express  my  agreement  with  the 
Chairman.  I  might  even  go  further  because  I  think  there  are  times 
when  it  is  entirely  legitimate  for  Members  of  Congress  to  say  that 
is  an  unfair  case  you're  bringing  and  you  ought  to  stop  it.  Now  I 
don't  think  people  should  be  allowed  to  do  that  privately  and  quiet- 
ly. I  think  that's  where  the  harm  is  done.  But  we  don't  even  reach 
that  on  the  oversight  issue;  he  is  absolutely  right.  And  this  notion 
that  you  can't  discuss  a  case  because  it's  in  litigation  I  have  found 
is  almost  always  a  self-imposed  way  to  get  away  from  talking  about 
something  that  might  be  embarrassing. 

But  the  only  suggestion  I  would  make,  Mr.  Chairman,  because 
I  think  you're  exactly  right,  I  think  we  ought  to  ask  the  full  com- 
mittee chairman  to  ask  either  the  Deputy  Attorney  General  or  the 
Attorney  General  to  come  here  because  I  think  Ms.  Schiffer  is  oper- 
ating with  a  set  of  instructions  from  her  boss.  But  I  would  be  will- 
ing to  join  with  the  majority  and  let's  get  this  whole  issue  out,  but 
I  did  want  to  say  I  agree  very  much  with  your  formulation. 

Mr.  Canady.  Thank  you. 

Mr.  Frank.  Thank  you. 

Ms.  Schiffer.  Let  me  also  say,  as  a  bottom  line  in  response  to 
you,  we  very  much  want  to  work  with  you  on  oversight.  I  feel  like 
I've  been  responsive  to  your  questions.  You've  been  sensitive  to 
some  of  our  concerns. 

I  will  also  say,  in  particular  cases,  it's  helpful  I  think  to  separate 
what  I  would  think  of  as  the  public  facts  from  the  facts  that  aren't 
yet  public.  I  think  that  if  you  are  asking  about  specific  cases  where 
we  filed  a  brief,  where  we've  taken  some  public — where  there's 
been  public  information,  certainly,  that's  public  information,  and 
I'm  more  than  pleased  to  provide  that  to  you  and  discuss  it,  but 
we  are  operating  in  a  legal  system  where  courts  issue  protective  or- 
ders, where  courts  have  rules  themselves  about  how  you  can  pub- 
licly discuss  cases.  We — it's  something  where  we  have  to 

Mr.  Canady.  The  Congress  also  has  constitutional  authority  to 
carry  out  its  oversight  functions.  Again,  this  is  not  a  matter  that 
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we're  going  to  resolve  today,  obviously.  I  wanted  to  raise  it.  I  ap- 
preciate Mr.  Frank's  comments  on  this.  It  may  well  be  something 
that  we  will  pursue  because  there  may  come  a  time  when  we're 
going  to  have  some  questions  about  a  pending  case,  and  I  think  it 
would  be  well  for  us  to  have  this  issue  resolved  so  that  we — and, 
again,  let  me  say  this:  I  appreciate  the  way  you  have  cooperated. 
I  understand  you're  operating  under  instructions.  As  I  started  off 
saying,  we've  found  you  to  be  very  cooperative.  As  it  turns  out, 
there  was  no  particular  case  that  I  wanted  to  inquire  about  and  no 
other  member  wanted  to  inquire  about  a  particular  case,  but  it  may 
well  come  up.  This  is  something  I  intend  to  discuss  with  the  chair- 
man of  the  full  committee  and  we'll  see  where  it  goes  from  there. 

Ms.  SCHIFFER.  Let  me — that,  obviously,  would  be  fine,  but  let  me 
also  say  that  we,  of  course,  agree  that  the  committee  has  constitu- 
tional oversight  authority,  and  quite  want  to  work  with  you  on 
that,  and  that  as  with  much  of  the  interbranch  accommodation,  we 
would  want  to  work  case  by  case.  If  there  were  a  particular  case 
that  you  wanted  to  ask  me  about,  I  would  like  to  try  to  work  out 
a  way  that  we  can  discuss  it  consistent  with  our  policy  and  your 
concerns.  In  the  last  analysis,  you  are  absolutely  within  your  rights 
to  ask  us  about  that  information,  and  we  would  provide  it.  We 
might  want  to  let  you  know  that  we  thought  it  might  have  adverse 
consequences  on  the  case  before  you  made  a  decision  to  insist  on 
our  knowing  about  it. 

Mr.  Canady.  ok.  Well,  I  think  that  final  statement  is  very  help- 
ful and  I  appreciate  that. 

Mr.  Frank. 

Mr.  Frank.  I'm  going  to  swap  with  Mr.  Conyers  who's  got  some 
questions  he  wanted  to  ask  but  he's  got  to  leave.  So  I'll  let  him  go 
and  then  I'll  take  his  place. 

Mr.  Conyers.  Chairman  Canady,  contrary  to  my  previous  asser- 
tions that  I  wasn't  going  to  be  here  for  the  second  round,  as  you 
can  see — there  was  a  matter  regarding  environment  that  I  just  re- 
alized comes  under  your  jurisdiction.  That's  the  title  VI  of  the  Civil 
Rights  Act  that  deals  with  environmental  racism  or  environmental 
discrimination  where  many  of  these  polluting  sources  are  in  Afri- 
can-American or  other  minority  communities.  They're  there  in  such 
number  that  we  have  amended  the  law  to  include  them.  I  wanted 
to  find  out  if  you  share  the  zeal  and  the  enthusiasm  that  the  Envi- 
ronmental Protection  Agency,  which  has  been  moving  on  these 
cases,  and  could  probably  get  a  lot  of  support  from  you — I  know 
there  are  cases  in  Flint,  MI;  in  Iberville  Parish,  LA,  and  also  along 
in  Mississippi  where  there  is  an  incredible  environmental  pollution 
buildup  and  they  suggest  that  there's  some  very  complex  litigation 
going  to  be  involved.  These  cases  are  not  going  to  go  away  easily. 

My  own  record  is  that  we've — the  EPA  has  taken  11  of  these 
cases;  21  cases  have  been  filed  by  citizens,  and  that  there  are  two 
tracks.  One  is  the  State  method,  where  we  can — where  the  State 
can  cut  off  funding,  and  the  other  is  through  litigation.  So  this 
would  fall  within  your  jurisdiction.  We  have  a  U.S.  Commission  on 
Civil  Rights,  a  study  on  the  Louisiana  situation  which  is  probably 
the  worst  anywhere.  So  this  is  a  subject  that  we  can  begin  our  dis- 
cussion on  today. 
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I  would  welcome  any  materials  that  you,  subsequent  to  this  hear- 
ing, send  me,  and  we'll  be  in  touch  with  you,  but  I'd  like  you  to 
tell  me  about  your  activity  in  this  area,  please. 

Ms.  SCHIFFER.  Certainly,  Congressman  Conyers.  In  February 
1994,  President  Clinton  signed  an  Executive  order  on  environ- 
mental justice  which  requires  all  Federal  agencies  to  pay  attention 
to  the  kinds  of  concerns  that  you're  raising.  That  Executive  order 
has  been  carried  out  in  the  Justice  Department  by  the  Attorney 
General  issuing  a  strategy  that  we  have  participated  in. 

Mr.  Conyers.  I  remember  that  day  very  clearly.  I  was  there. 

Ms.  SCHIFFER.  I  was,  too. 

Mr.  Conyers.  OK. 

Ms.  SCHIFFER.  And  I  remember  it,  too.  It  was  a  very  snowy  day. 

We  are  paying  attention  to  and  carrying  out  those  requirements. 
We  focus  particularly  on  statutes  other  than  title  VI  because  title 
VI  itself  is  really  handled  by  the  Civil  Rights  Division,  though  we 
are  working  with  them  as  part  of  the  Department  of  Justice's  envi- 
ronmental justice  effort. 

Let  me  give  you  an  example  of  a  kind  of  case  that  we  regarded 
as  an  environmental  justice  case,  and  that  is  that  in  Wyoming 
there  was  a  trailer  park  that  was  inhabited 

Mr.  Conyers.  Excuse  me,  Ms.  Schiffer,  but  what  you're  saying 
is  that  this  is  in  Civil  Rights  and  not  in  yours? 

Ms.  Schiffer.  We  work  on  environmental  justice  issues;  the  par- 
ticular title  VI  component  that  you  mention  is  in  civil  rights,  but 
we  do  work  on  environmental  justice  under  the  statutes  within  our 
Division,  yes;  we  do. 

Mr.  Conyers.  Can  you  speculate  as  to  how  many  cases  of  this 
nature  you  may  have  in  your  Department  files  at  the  moment? 

Ms.  Schiffer.  I  don't  know  how  many  title  VI  cases  there  might 
be.  In  terms  of  our  own  environmental  justice  cases,  I  don't  have 
a  number  for  you.  I  could  give  you  some  specific  examples  of  cases. 

Mr.  Conyers.  Well,  just  consider  this  as  the  opening  discussion 
about  the  matter  and  we  don't  need  a  hearing  to  continue  this  and 
go  into  much  deeper 

Mr.  Frank.  If  the  ranking  member  would — we  have  the  Civil 
Rights  Division  coming,  I  think,  for  an  oversight  hearing  within  the 
next  week  or  two.  So  maybe  we  should  alert  them  that  this  is 
something  you're  going  to  want  to  talk  about 

Mr.  Conyers.  Right. 

Mr.  Frank  [continuing].  Because  they  will  be  here 

Mr.  Canady.  They  will  be  here,  I  think,  next  Thursday. 

Mr.  Frank.  We  might  want  to  just  put  them  on  notice  to  be  pre- 
pared to  discuss  this. 

Mr.  Conyers.  I  will  do  that  right  away. 

Ms.  Schiffer.  Right.  And  we  would  be  also  pleased  to  continue 
a  discussion  with  you  about  environmental  justice  issues,  which,  as 
we've  indicated,  we  and  the  President  think  are  important. 

Mr.  Conyers.  I  want  to  assure  you  that  if  you  were  there  when 
the  Executive  order  was  signed  and  remember  the  weather  and  are 
deeply  concerned,  as  I'm  sure  you  are,  this  is  a  huge  area.  The 
problem  has  backed  up.  That's  why  I  was  suggesting,  as  I  did  ear- 
lier, that  this  may  be  a  very  complex  field.  I'm  always  an  optimist, 
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but  we've  got  a  lot  of  work  that  has  piled  up  over  the  years  to  do 
in  this  area. 

So  I  thank  you  very  much,  Mr.  Chairman,  and  to  Mr.  Frank  for 
yielding  to  me  out  of  order. 

Mr.  Canady.  Mr.  Serrano. 

Mr.  Serrano.  I  have  no  questions. 

Mr.  Canady.  Mr.  Frank. 

Mr.  Frank.  Thank  you,  Mr.  Chairman. 

First,  let  me  say  I  just  want  to  follow  up  on  one  of  Mr. 
Goodlatte's  questions.  It's  not  directed  at  you,  but  I  would  take  it 
back  to  the  Department  in  general.  The  implications  of  the  Lopez 
case  seem  to  me  to  be,  if  you  followed  that,  a  little  broader  than 
the  President  wanted  the  Attorney  General  to  tell  him,  but  it  cuts 
both  ways.  I  believe  that  the  amendment  adopted  on  the  House 
floor  to  the  product  liability  bill,  sponsored  by  Mr.  Cox  of  Califor- 
nia, which  covered  every  lawsuit  based  on  any  theory  of  damage 
anywhere  in  America,  falls  under  the  Lopez  case  as  well. 

So  you  ought  to  be  looking  at  this.  It  is  not  simply  wetlands  that 
are  at  stake,  but  you  look  at  the  breadth  of  the  bill  that  passed  the 
House  regarding  tort  lawsuits,  and  it  literally  said  any  cause  of  ac- 
tion brought  in  any  court  in  America,  State  or  Federal.  We  regulate 
the  punitive  damages.  We  regulate  the  extent  to  joint  several  liabil- 
ity. I  think  a  lot  falls  under  that. 

But  I  want  to  go  into  a  couple  of  other  of  the  issues.  On  the  citi- 
zen lawsuits,  I  thought  the  chairman's  questions  were  perfectly 
reasonable,  and  I  was  pleased  to  see  that  there's  no  suggestion  that 
we  diminish  the  ability  of  citizens  to  bring  these  suits.  Clearly, 
that's  an  important  enforcement  tool. 

But  I  do  have  problems  about  the  supplemental  projects  that  go 
beyond  just  whether  they  are  made.  I  don't  want  to  see  public  pol- 
icy made,  frankly — and  this  is  particularly  important  for  me  where 
we're  talking  about  a  unit  of  government  that's  a  defendant,  and 
I've  got  some  cases  where  I've  experienced  that.  I  think  to  have  a 
private  citizen  group  be  able  to  use  a  Federal  court  to  order  a  local 
unit  of  government  to  do  a  public  improvement  is  antidemocratic. 
And  I  don't  care  whether  it  advances  the  environment  or  not  in 
somebody  else's  eyes.  That's  just  not  the  right  way  to  go.  I  would 
be  prepared  to  even  look  at  legislation  that  would  deal  with  that. 

I've  got  situations  where  in  Massachusetts  groups  have  said,  all 
right,  in  the  city  of  Boston  we'll  build  this  part  or  the  city  of  New 
Bedford  we'll  do  that.  That's  not  a  proper  way  to  make  decisions 
in  a  democracy.  I  would  prefer  it  they  have  behaved  badly,  fines 
are  relevant,  although  in  most  cases,  it  seems  to  me,  municipalities 
or  county  governments,  it's  rare  that  I  would  find  a  degree  of  moral 
culpability  that  would  justify  that  kind  of  an  imposition  on  the  tax- 
payers. 

Obviously,  people  have  a  right — and  I  want  municipalities  to  be 
able  to  be  the  subject  of  private  suits  to  remedy  the  damage,  but 
the  notion  that  people  from  outside  that  community  have  a  right 
to  order  the  community  to  spend  money  in  this  way  rather  than 
that  way,  to  build  this  park  rather  than  to  improve  that  school, 
bothers  me.  Now  that  goes  beyond  the  scope  of  this,  and  this  is  a 
statutory  thing,  but  it's  just  something  I  would  like  you  to  be 
thinking  about. 
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And  I  want  to  preserve  the  ability  of  citizens  to  bring  lawsuits 
as  an  enforcement  tool.  I  think  we  need  that,  and  that's  very  im- 
portant, but  I  don't  want  that  to  be  a  leverage  point,  then,  for  them 
to  be  getting  involved  in  decisions  that  ought  to  be  made  through 
the  democratic  process.  So  I  think  we  have  a  fair  degree  of  consen- 
sus that,  yes,  we  want  to  preserve  citizen  suits  for  enforcement,  but 
what  happens  after  the  fact  between  the  Federal  court  and  that. 

And  I  gather  there's  a  recent  Supreme  Court  decision  of  fact  that 
says,  once  we  get  some  of  these  decrees,  congressional  ability  to 
modify  them  after  the  fact — and  it's  very  limited;  I  just  heard  about 
that.  But  I  would  like  to  look  at  some  limitations  on  what  a  citizen 
group  could  do  with  regard  to  a  government  entity.  I  think  that  we 
have  a  problem  there. 

And  I  would  say,  for  those  of  us  who  believe  in  strong  environ- 
mental statutes,  one  of  the  reasons  you  find  the  public  support  for 
changes  that  some  people  find  deleterious  is  this:  the  notion  that 
people  are  being  hit  with  this  to  spend  tax  money  that  wouldn't  or- 
dinarily be  spent.  I  don't  think  that  that's  at  all  essential  to  clean- 
ing up,  and  that's  what  the  chairman,  I  noticed,  focused  on,  and 
I  would  agree. 

Where  the  question  is  making  sure  that  the  source  of  the  envi- 
ronmental harm  has  ended,  that's  not  controversial.  That  ought  to 
be  done.  But  the  notion  that,  over  and  above  that,  you  will  then 
do  something  kind  of  in  penance  for  that,  because  a  particular 
group  finds  that  environmentally  advancing,  I  think  that's  a  mis- 
take. 

Ms.  SCHIFFER.  I  will  say  in  the  context  where  the  Federal  Gov- 
ernment brings  suits  against  municipalities  to  comply,  because  we 
do  that  as  well,  that  while  we  think  having  penalties  available  in 
that  context  is  important  for  the  same  reason  it  is  for  everybody 
else 

Mr.  Frank.  Right. 

Ms.  SCHIFFER  [continuing].  To  deter  them,  we  obviously  do  take 
a  hard  look  at  the  fact  that  it's  a  municipality,  and  we  and  EPA 
have  a  more  flexible  policy  about  what  you  do  on  penalties  with 
municipalities. 

Mr.  Frank.  But  I  think — I  would  be  willing  to  look  at  legisla- 
tion— I  don't  know  who's  got  the  jurisdiction — to  limit  what  the 
remedies  can  be  against  the  unit  of  government  in  a  citizen  suit 
like  this,  not  to  weaken  the  ability  to  insist  that  they  comply  with 
the  environmental  area,  but  what  you  do  over  and  above  that  I 
think  is  worth  looking  at. 

I  have  no  further  questions.  I  appreciate  it.  I  think  that  the  testi- 
mony has  been  very  reasonable  and  sets  forward  a  very  useful 
framework  for  going  forward. 

Mr.  Canady.  Thank  you,  Mr.  Frank. 

I  have  two  final  requests.  You  made  reference  in  your  testimony 
to  a  letter  from  the  Attorney  General  to  the  President  regarding 
the  Lopez  case.  Could  you  provide  a  copy 

Ms.  SCHIFFER.  If  you'll  take  it  marked  up,  I'll  give  you  one  like 
this. 

[Laughter.] 


22-420    96-6 
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Mr.  Canady.  Well,  you  can  subsequently  provide  an  unmarked 
copy,  if  you  would  like,  to  the  committee.  We  would  appreciate 
that. 

[The  information  follows:] 
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IVashingion.  DC  2Qi30 

May  5.  1995 

M2M0RAND0M  FOR  THE  PRESIDENT/ 


FROM:      THE  ATTOB 

SUBJECT:   Recommen^d  Strategy  in  Response  to  Lopez 

You  have  asked  me  to  present  you  with  an  analysis  of  the 
Supreme  Court's  recent  decision  in  United  States  v.  Lopez.  No. 
93-1260  (U.S.  Apr.  26,  1995),  and  to  recommend  a  legislative 
solution  to  the  problem  created  by  that  decision. 

I.   ANALYSIS  07  LOPEg 

Notwithstanding  some  views  expressed  in  the  press,  Lopez  is 
properly  interpreted  as  a  relatively  narrow  decision.   The 
decision  does  not  repudiate  the  Supreme  Court's  prior  decisions 
upholding  broad  federal  power  to  regulate  the  national  economy 
and  to  protect  the  general  welfare.   By  its  own  terms,  the 
majority  opinion  neither  overrules  nor  even  limits  the  Court's 
previous  decisions  in  this  area.   Rather,  the  Court  conceives  of 
its  opinion  merely  as  rejecting  "the  possibility  of  additional 
expansion,"  or  "declin[ing]  here  to  proceed  any  further"  down  the 
path  charted  by  prior  cases.   Slip  op.  at  19  (emphasis  added) . 
The  Department  believes  that  Lopez  can  and  should  be  construed 
narrowly. 

The  Court  in  Lopez  identified  in  its  long  jurisprudence  in 
this  area  three  broad  categories  of  activity  that  Congress  may 
regulate  under  its  commerce  power  (see  slip  op.  at  9): 

I.    Congress  may  regulate  the  use  of  the  channels  of 
interstate  commerce. 

II.,  Congress  may  regulate  and  protect  the  instrumentalities 
of  interstate  commerce,  or  persons  or  things  in 
interstate  commerce,  even  though  the  threat  comes  only 
from  intrastate  activity. 

III.  Congress  may  regulate  those  activities  that 
substantially  affect  interstate  commerce. 
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Lopez  was  concerned  only  with  the  third  category,  for  the 
Gun-Free  School  Zones  Act  is  neither  a  regulation  of  the  use  of 
the  channels  of  interstate  commerce  (Category  I)  nor  a  regiilation 
of  an  instrumentality  of  interstate  commerce  or  a  thing  in 
interstate  commerce  (Category  II) .   In  other  words,  Lopez  in  no 
way  affects  Congress's  exercise  of  its  commerce  power  in  either 
of  the  first  two  categories.   Lopez  also  leaves  intact  Congress's 
authority  under  the  Commerce  Clause  to  regulate  any  activity  so 
long  as  the  statute  includes  a  jurisdictional  element  that 
ensures  that  each  instance  of  regulated  conduct  has  a  nexus  to 
interstate  commerce.   See  Lopez,  slip  op.,  at  13,  19. 

Within  Category  III  —  intrastate  activity  that  has  a 
substantial  effect  on  interstate  commerce  —  Lopez  makes  a 
distinction  between  commercial  and  noncommercial  activities.   The 
constitutional  standard  for  both  categories  is  whether  the 
intrastate  activity  has  a  "substantial  effect"  on  interstate 
commerce.   For  commercial  activities,  however,  the  Court's 
opinion  indicates  that  the  test  is  easier  to  satisfy;  the  Court 
is  more  willing  to  find  that  intrastate  commercial  activity  (as 
opposed  to  intrastate  noncommercial  activity)  has  a  sufficient 
impact  on  interstate  commerce  to  justify  congressional 
regulation.   The  Court's  opinion  suggests  a  fairly  broad 
definition  of  commercial  activities,  under  which  a  statute  might 
qualify  as  sufficiently  "commercial"  even  if  it  is  only  "an 
essential  part  of  a  larger  recfulation  of  economic  activity." 
Id. .  slip  op.  at  12.   Finally,  we  note  that  Lopez  emphasized  that 
the  area  of  law  involved  in  this  case  was  traditionally  a  matter 
of  state  law.   Id. .  slip  op.  at  15-16;  see  also  id. .  slip  op.  at 
14-17  (Kennedy,  J.,  concurring,  joined  by  O'Connor,  J.).   The 
Lopez  analysis  may  apply  with  less  force,  if  at  all,  to 
legislation  that  does  not  intrude  on  areas  of  traditional  state 
concern  "such  as  family  law  and  direct  regulation  of  education." 
Id. .  slip  op.  at  16. 


II.  X   LEGISLATIVE  SOLUTIOH 

The  simplest  and  most  straightfoirward  option  for  curing  the 
constitutional  infirmity  in  the  Gun-Free  School  Zones  Act  would 
be  to  reintroduce  the  legislation  with  the  following  words  added: 

"It  shall  be  unlawful  for  any  individual  knowingly  to 
possess  a  firearm  that  has  moved  in  or  that  otherwise 
affects  interstate  or  foreign  commerce  at  a  place  that  the 
individual  knows,  or  has  reasonable  cause  to  believe,  is  a 
school  zone." 

The  addition  of  this  jurisdictional  element  would  limit  the  Act's 
"reach  to  a  discrete  set  of  firearm  possessions  that  additionally 
have  an  explicit  connection  with  or  effect  on  interstate 
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commerce,"  Lopez,  slip  op.  at  13,  thereby  bringing  it  within  the 
Commerce  Clause  authority  recognized  by  the  Court  in  Lopez.   This 
amendment  would  have  little,  if  any,  impact  on  the  ability  of 
prosecutors  to  charge  this  offense,  for  the  vast  majority  of 
firearms  have  "moved  in  .  .  ,  commerce"  before  reaching  their 
eventual  possessor.   Proving  this  element  rarely  presents  a 
difficulty. 

Furthermore,  by  also  including  the  possibility  of  proving 
the  offense  through  a  showing  that  the  firearm  "affects 
interstate  or  foreign  commerce,"  Congress  would  leave  open  the 
possibility  of  showing,  under  the  facts  of  a  particular  case, 
that  although  the  firearm  may  not  have  "moved  in  .  .  .  interstate 
or  foreign  commerce,"  it  nonetheless  has  an  effect  on  interstate 
commerce.   The  Court  recognized  that  one  of  the  problems  with  the 
Gun-Free  School  Zones  Act  was  that  it  "contains  no  jurisdictional 
element  which  would  ensure,  through  case-by-case  inquiry,  that 
the  firearm  possession  in  question  affects  interstate  commerce." 
Lopez,  slip  op.  at  13.   This  proposal  would  provide  that  missing 
jurisdictional  element. 

I  have  attached  a  draft  bill  that  would  effectively 
reintroduce  the  Gun-Free  School  Zones  Act  as  amended  by  adding 
the  requirement  that  the  government  prove  in  each  case  that  the 
firearm  "has  moved  in  or  otherwise  affects  interstate  or  foreign 
commerce."   At  the  same  time,  I  recommend  that  you  reiterate 
that  states  must  continue  to  play  the  primary  role  in  this  area 
of  law  enforcement  and  that  the  federal  Gun-Free  School  Zones  Act 
should  properly  be  viewed  in  most  instances  as  a  "backup"  to  the 
state  systems.   It  is  worth  emphasizing  the  essential  fact  that 
states  possess  the  primary  authority  for  defining  and  enforcing 
the  local  criminal  laws  in  this  country  and  that  nothing  in  the 
Gun-Free  School  Zones  Act  changes  that  fact. 


III.   DEPARTMENT  OF  JUSTICE  ACTIVITIES 

The  Department  is  evaluating  Gun-Free-School-Zones  cases 
that  will  be  affected  by  the  Lopez  ruling.   In  each  instance,  we 
intend  to  explore  whether  it  is  possible  to  try  these  cases  under 
state  law  and  to  determine  what  assistance  federal  prosecutors 
can  provide  to  state  and  local  authorities  in  doing  so. 

For  those  cases  arising  in  states  that  do  not  have  gun-free 
school  zones  laws  (or  whose  laws  carry  insufficient  penalties) , 
we  shall  explore  alternative  state  and  federal  charges.   These 
cases  could  well  present  the  strongest  argiiment  for  having  a 
federal  statute  on  the  books,  just  for  those  occasions  where  the 
state  has  no  sufficiently  strict  law  to  prohibit  this  conduct. 


162 


The  Department's  Office  of  Juvenile  Justice  and  Delinquency 
Prevention  is  currently  developing  a  Model  Youth  Handgun  Code 
that  will  be  ready  for  my  review  in  July.   This  Model  Code  could 
represent  an  added  mechanism  for  the  Administration  affirmatively 
to  assist  states  in  carrying  out  their  primary  responsibility  to 
protect  schools  from  gun  violence.   This  strategy  is  entirely 
consistent  with  amending  the  federal  Gun-Free  School  Zones  Act, 
and  it  also  fits  well  into  the  general  approach  of  emphasizing 
the  primacy  of  state  law  enforcement  in  this  area. 

As  part  of  the  process  of  developing  this  Model  Code,  the 
National  Criminal  Justice  Association  has  compiled  a  preliminary 
listing  of  states  that  have  enacted  legislation  prohibiting  the 
possession  of  firearms  in  schools,  on  school  property,  or  in  a 
school  zone.   The  Department's  initial  review  of  state  statutes 
indicates  that  more  than  two-thirds  of  the  states  have  enacted 
general  prohibitions  or  restrictions  that  apply  to  juveniles  with 
respect  to  possession  of  a  firearm  in  or  near  a  school,  other 
educational  or  public  facilities,  or  private  facilities  such  as 
day-care  centers.   The  Department,  in  cooperation  with  the 
Department  of  Education,  is  able  to  offer  technical  assistance  to 
aid  states  in  the  development  of  gun-free  school  zone  laws. 

The  Department's  Office  of  Justice  Programs  (OJP)  is  working 
on  a  comprehensive,  long-term  plan  to  address  juvenile  firearm 
violence.   OJP's  plan  makes  use  of  the  full  range  of  research 
capacity  in  the  Office's  Bureau  of  Justice  Statistics  and  through 
the  grant  programs  administered  by  the  Bureau  of  Justice 
Assistance.   In  addition,  the  Department's  Criminal  Division  is 
working  with  U.S.  Attorneys  to  address  juvenile  firearm  violence 
in  general  and  to  explore  what  role  federal  statutes  and 
prosecutions  should  play  in  this  area. 
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Mr.  Canady.  Also,  certain  members  of  the  committee  may  have 
written  questions  which  they  will  submit.  We  would  appreciate 
your  responding  in  writing  to  the  written  question. 

Ms.  SCHIFFER.  Of  course,  I  would  do  that,  Congressman. 

[The  information  follows:] 
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U.  S.  Department  of  Justice 

Office  of  Legislative  Affairs 


Washington,  DC.    20530 


October  31,  1995 


The  Honorable  Charles  T.  Canady 

Chairman 

Subcommittee  on  the  Constitution 

Committee  on  the  Judiciary 

U.S.  House  of  Representatives 

Washington,  D.C.   20515-6216 

Dear  Chairman  Canady: 

Enclosed  are  the  Department  of  Justice's  responses  to  the 
questions  set  out  in  your  September  5  letter.   These  answers  also 
reflect  subsequent  conversations  we  have  had  with  your  staff. 
We  appreciate  your  granting  us  additional  time  to  respond  and  we 
apologize  for  the  delay.   For  ease  of  reference,  we  have  set  out 
your  questions  along  with  our  responses. 

1.   Where  a  regulated  entity  has  clearly  attempted  in  good  faith 
to  comply  with  a  particular  regulation  under  the  Clean  Air 
Act,  should  the  Justice  Department  file  suit  to  collect 
penalties  under  the  strict  liability  provisions  of  the  Clean 
Air  Act  if  the  Department  finds  the  entity  to  have  been 
acting  under  a  mistaken  interpretation  of  the  regulation? 

A:    As  is  specified  in  the  Clean  Air  Act,  the  answer  to  this 
question  turns  on  factors  in  addition  to  the  question  of  whether 
the  violator  acted  in  good  faith.    Plainly,  Congress,  in  section 
113(e)(1)  of  the  Act,  contemplated  that  the  good  faith  efforts  of 
companies  to  comply  with  the  law  is  one  of  many  factors  that  the 
Department  of  Justice  is  to  examine  when  we  consider  the  issue  of 
appropriate  penalties  for  violations  of  the  Clean  Air  Act. 
Congress  also  contemplated  that  we  look  at  other  factors, 
including  harm  caused  by  the  violation  and  economic  benefit  of 
noncompliance.   In  some  cases  a  penalty  may  be  appropriate 
notwithstanding. the  defendant's  good  faith  efforts  to  comply, 
because,  for  example,  the  company  reaped  a  substantial  economic 
benefit  as  a  result  of  its  noncompliance  or  because  noncompliance 
gave  that  company  an  unfair  competitive  advantage  over  other 
companies  that  have  complied  with  the  law  or  because  there  was 
significant  harm  to  the  environment. 
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In  determining  whether  and  what  penalty  to  seek,  we  look  at 
the  Clean  Air  Act  itself,  which  specifies  penalty  factors. 
Section  113(e)(1)  provides  in  relevant  part: 

In  determining  the  amount  of  any  penalty  to  be 
assessed...,  the  Administrator  or  the  court,  as 
appropriate,  shall  take  into  consideration  (in  addition 
to  such  other  factors  as  justice  may  require)  the  size 
of  the  business,  the  economic  impact  of  the  penalty  on 
the  business,  the  violator's  full  compliance  history 
and  good  faith  efforts  to  comply,  the  duration  of  the 
violation  as  established  by  any  credible  evidence 
(including  evidence  other  than  the  application  test 
method) ,  payment  by  the  violator  of  penalties 
previously  assessed  for  the  same  violation,  the 
economic  benefit  of  noncompliance,  and  the  seriousness 
of  the  violation."  (emphasis  added). 

We  look  at  these  factors  on  a  case-by-case  basis. 

Thus,  the  Justice  Department  has  three  concerns  in 
determining  whether  to  file  suit  under  the  Clean  Air  Act:  is 
public  health  and  the  environment  being  protected;  is  a  penalty 
necessary  to  assure  fairness,  including  competitive  fairness  to 
companies  that  have  complied  with  the  law,  and  to  provide 
deterrence;  and  what  has  the  referring  agency  (generally  EPA) 
recommended. 

We  would  also  look  carefully  at  an  entity's  claims  that  it 
acted  in  good  faith.   We  would  look  to  determine,  for  example, 
whether  the  "mistaken  interpretation  of  the  regulation"  that  the 
company  held  was  one  it  knew  EPA  had  questioned,  or  had  reason  to 
believe  was  the  subject  of  disagreement  between  EPA  and  a  state, 
or  was  one  it  came  to  without  presenting  full  facts  to  an  agency 
official  providing  guidance. 

2.    a.   Where  a  regulated  entity  reasonably  relied  on  written 
confirmation  from  the  state  authority  With  delegated 
responsibility  for  ensuring  environmental  compliance  that 
the  entity  was  exempt  from  a  particular  regulation,  should 
the  Justice  Department  file  suit  to  collect  penalties  if  the 
department  finds  the  state  to  have  been  mistaken  about  the 
exemption? 
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b.   What  if  the  delegated  state  authority  sent  the  written 
confirmation  after  consultation  with  the  Environnental 
Protection  Agency  (EPA)? 

A:    In  the  vast  majority  of  our  cases,  federal  enforcement  is 
supported  by  a  delegated  state's  interpretations  of  the  law  and 
bolstered  by  the  reports  and  observations  of  state  inspectors. 
In  a  number  of  cases,  the  state  joins  the  United  States  as  a  co- 
plaintiff.   Our  experience  is  that  consultation  with  a  state 
normally  resolves  such  differences  as  do  arise. 

It  would  be  the  rare  case  in  which  the  Department  is  asked 
to  pursue  enforcement  when  the  company  acted  in  reliance  on  a 
written  statement  by  an  authorized  state  official  in  a  delegated 
state  who  had  full  knowledge  of  the  facts  and  when  the  company 
was  not  aware  that  the  federal  government  had  a  different  view  of 
how  the  regulation  was  to  be  applied.   We  have  occasionally  faced 
allegations  by  companies  that  they  are  relying  on  a  state's 
written  interpretation,  but  in  many  of  those  instances  we  have 
found  that  either  the  state  was  not,  in  fact,  delegated 
responsibility  to  implement  the  federal  program;  or  the  company 
provided  the  state  with  inaccurate  or  incomplete  information;  or 
the  company  was  aware  of  the  conflicting  federal  requirements  or 
interpretations  at  the  time  it  acted;  or  the  scope  of  the  state's 
letter  did  not  cover  the  conduct  at  issue. 

If  a  delegated  state  authority  were  to  send  a  written 
confirmation  of  a  regulated  company's  conduct  based  on  full 
factual  knowledge,  after  it  had  consulted  with  the  Environmental 
Protection  Agency  and  obtained  the  EPA's  explicit  written 
approval  of  the  written  confirmation  prior  to  its  issuance,  those 
factors  would  certainly  be  significant  in  any  decision  that  the 
Division  might  make  about  whether  to  seek  penalties  against  the 
regulated  company.   However,  a  regulated  company's  decision  to 
rely  on  a  state  agency's  "consultation"  with  EPA,  where  it  knows 
that  the  state  agency  has  not  obtained  express  written  approval 
from  EPA,  may  well  mean  that  the  regulated  entity  is  aware  that 
EPA  and  the  state  have  a  difference  of  interpretation  about  the 
matter. 

In  deciding  whether  to  take  action  to  enforce  the  laws,  the 
Department  carefully  weighs  all  the  relevant  equities  including 
the  threat  to  public  health  or  the  environment  posed  by  the 
company's  conduct,  the  need  for  consistent  application  and 
enforcement  of  the  environmental  laws  across  the  nation  and  among 
similarly  situated  entities,  and  the  delegated  state's  current 
position  on  the  matter. 
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3.    Under  eiirrent  Department  of  Justice  policy,  regulated 

entities  can  be  penalized  for  good  faith  reliance  on  the 
decisions  of  the  delegated  state  authority  and/or  EPA 
officials.   What  further  steps  can  an  entity  take  to  ensure 
that  it  will  not  be  penalized  in  the  future  for 
noncompliance  where  it  has  already  made  good  faith  efforts 
to  comply  with  the  decisions  of  the  state  authority  and  EPA 
officials? 

A:    The  Department  of  Justice  brings  actions  in  court  to  seek 
penalties  applying  the  criteria  specified  in  the  Clean  Air  Act 
that  include,  but  are  not  limited  to,  good  faith  reliance.   See 
Answer  to  Question  1.   A  company  that  is  aware  that  EPA  and  a 
delegated  State  have  different  views  of  the  legality  of  its 
conduct,  or  that  seeks  to  be  cautious  in  that  regard,  can  make 
full  disclosure  of  pertinent  facts  to  an  authorized  official  at 
EPA  as  well  as  in  the  delegated  state  about  the  proposed  course 
of  action,  and  bring  to  the  attention  of  each  any  difference  of 
view  from  the  other  so  that  EPA  and  the  state  can  reconcile  any 
difference  of  view.   We  do  stress  that  we  are  told  that  such 
differences  of  view  and  advice  are  not  common;  when  such 
differences  are  brought  to  the  attention  of  EPA  and  the  state,  we 
have  been  told  that  they  are  generally  resolved. 

For  small  companies,  EPA  and  the  Department  of  Justice  have 
recently  adopted  policies  that  encourage  such  companies  to  obtain 
compliance  assistance.   A  copy  of  the  Department's  policy  and  of 
EPA's  policy  is  attached. 


4.  Are  there  any  written  guidelines  that  describe  when  the 
Justice  Department  will  file  a  case  against  a  business  when 
the  state  does  not  think  the  conditions  constitute  a 
violation?   If  so,  please  provide  the  subcommittee  with  the 
guidelines. 

A:  We  do  not  have  such  guidelines.  Rather,  as  discussed  above, 
the  Division  examines  such  issues  on  a  case-by-case  basis  when  it 
reviews  an  EPA  civil  penalty  enforcement  referral. 

5.  If  the  EPA  thinks  a  state  is  not  adequately  enforcing  its 
federally  approved  program,  the  EPA  has  the  option  of 
withdrawing  its  approval  of  the  program.   Do  you  ever  ask 
the  EPA  to  work  to  resolve  their  conflicts  with  delegated 
state  authority  instead  of  filing  against  the  regulated 
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entity  caught  between  conflicting  state  and  federal 
interpretations  of  regulations? 

A:    While  Assistant  Attorney  General  Lois  J.  Schiffer  is  not 
aware  of  a  particular  instance  in  which  the  Department  has 
declined  to  bring  a  case  referred  by  EPA  because  of  a  conflict 
between  the  interpretations  of  EPA  and  a  state  authority  and 
instead  asked  EPA  to  work  to  resolve  their  conflicts  with  that 
state  authority,  EPA  and  the  Department  work  with  the  states  on 
an  ongoing  basis  to  attempt  to  resolve  disputes  between  state  and 
federal  regulators  as  they  arise. 

If  we  were  to  become  aware  in  a  particular  case  that  EPA  and 
a  state  had  different  interpretations  of  a  regulation,  a  sound 
course  of  action  would  be  to  bring  that  matter  to  the  attention 
of  EPA  and  request  that  EPA  clearly  inform  the  state  of  EPA's 
interpretation  of  the  regulation. 

Finally,  as  far  as  we  know,  EPA  has  never  withdrawn  its 
approval  of  a  delegated  state  program. 


6.    The  underlying  purpose  of  environmental  enforcement  should 
be  environmental  protection,  not  the  recovery  of  huge 
monetary  penalties  for  their  own  sake.   Doesn't  the  pursuit 
of  penalties  to  punish  a  regulated  entity  where  it  relied  on 
guidance  from  the  state  and  EPA  erode  public  trust  in  the 
government's  credibility,  damage  the  government's  reputation 
for  fairness  to  the  regulated  community  and  undermine  the 
authority  of  states  to  administer  delegated  programs? 

A.    The  purpose  of  environmental  enforcement  is  to  assure 
compliance  with  our  environmental  laws  so  that  the  public  health 
and  safety  and  environment  are  protected.   A  full  range  of 
remedies,  including  administrative  remedies,  injunctions,  and 
court-ordered  penalties,  are  among  the  tools  we  use  to  achieve 
that  result.   Penalties  can  help  deter  future  violations  by  the 
defendant  and  by  others  who  see  that  the  violation  results  in  a 
penalty  and  ensure  that  violators  do  not  profit  from  their 
violations  and  that  companies  that  comply  with  the  law  are  not 
placed  at  a  competitive  disadvantage  relative  to  those  who  fail 
to  comply. 

Good  faith  efforts  by  a  company  to  comply  with  the  law  is 
one  of  the  factors  that  the  Clean  Air  Act  and  other  environmental 
laws  provide  should  be  taken  into  account  in  determining  both 
whether  to  seek  a  penalty  and  what  penalty  we  seek.   One  indicia 
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of  a  company's  good  faith  efforts  may  be  its  demonstrated 
reliance  on  guidance  from  a  state  or  the  EPA,  depending  on  the 
circumstances  of  the  guidance  and  the  reliance.   When  a  company 
does  not  fully  and  accurately  disclose  facts  about  its  actions  to 
the  state  or  EPA,  or  when  it  is  aware  of  conflicting  views 
between  the  State  and  EPA  and  does  not  make  that  fact  known  in 
seeking  guidance,  or  when  it  has  a  history  of  non-compliance, 
those  factors  will  also  affect  our  views  about  whether  the 
company  made  "good  faith  efforts  to  comply." 

Additional  factors  that  would  warrant  consideration  include 
evidence  of  whether  the  defendant's  reliance  was  reasonable, 
whether  the  state  or  federal  officer  or  entity  providing  the 
guidance  was  authorized  to  do  so,  the  precise  scope  of  the 
guidance,  whether  the  regulated  entity  complied  with  the 
guidance,  and  whether  the  regulated  entity  had  reason  to  believe 
that  the  guidance  was  erroneous.   Making  decisions  about  whether 
to  seek  penalties  based  on  these  factors,  or  on  such  other 
factors  as  whether  the  company's  non-compliance  causes  serious 
environmental  harm,  or  gains  the  company  a  competitive  advantage 
from  its  non-compliance,  is  fair  and  is  consistent  with 
objectives  of  the  underlying  statutes. 

7.    Do  you  ever  bring  enforcement  cases  based  on  the  unpublished 
interpretation  of  a  regulation? 

A:    When  making  a  determination  about  how  to  proceed  with  cases 
which  have  been  referred  to  us  by  an  agency  for  the  violation  of 
a  regulation,  we  will  take  into  account  the  existence  and  content 
of  an  unpublished  interpretation  of  a  regulation  if  we  find  that 
the  regulated  entity  knew  or  should  have  known  about  the 
interpretation. 

Most  civil  enforcement  actions  brought  by  the  Division 
involve  violations  of  clearly  applicable  and  uncontrovertible 
legal  standards  found  in  the  law  and  in  the  regulations  issued  by 
an  agency.   In  some  instances  regulated  entities  request,  and 
agencies  provide,  unpublished  guidance  to  help  interpret  the 
agency's  regulations.   These  interpretations  or  guidances  may  get 
circulated,  or  otherwise  become  widely  known,  throughout  a 
regulated  community.   If  EPA  has  reason  to  believe  that  the 
interpretation  is  known  by  the  regulated  company,  the 
interpretation  is  relevant  to  an  action  brought  to  enforce  the 
applicable  regulation. 
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In  a  number  of  the  civil  actions  in  which  an  unpublished 
guidance  is  at  issue,  the  regulated  entity  seeks  to  rely  upon  the 
unpublished  interpretation  as  a  defense  to  an  action. 

8.    a.   Would  it  violate  fiindaHantal  concepts  of  fairness  and 
due  process  for  the  federal  government  to  change  the 
interpretation  of  a  regulation  and  then  seek  penalties 
against  a  business  for  the  previous  years  it  relied  on  the 
earlier  interpretation  of  the  regulation? 

b.  Wouldn't  a  lawsuit  against  the  business  be  even  more 
unfair  if  the  new  interpretation  of  the  regulations  were 
unpublished? 

A:    The  answers  to  these  questions  about  fairness  turn  on 
whether  the  business  had  (or  should  have  had)  notice  of  the 
regulation  as  opposed  to  whether  the  interpretation  was 
published.   As  the  courts  have  consistently  ruled, 

Although  an  agency's  interpretation  of  its 
regulations  is  ordinarily  given  deference,  in 
deciding  whether  to  assess  a  penalty  for  such 
interpretation  the  court  will  endeavor  to  insure 
that  'affected  parties'  had  notice  of  the 
interpretation . 

Southern  Bell  Telephone  Company  v.  FCC. 10  F.3d  892,  896  (D.C. 
Cir.  1993).   See  also,  General  Electric  Co.  v.  EPA,  53  F.3d  1324 
(D.C.Cir.  1995)  (Government  cannot  obtain  a  penalty  for  the 
violation  of  a  new  regulatory  interpretation  about  which  the 
company  did  not  have  fair  notice.)   EPA's  own  appellate  body  has 
stated  that,  before  a  penalty  can  be  assessed  for  a  violation  of 
a  regulation,  EPA  must  provide  fair  notice  to  the  regulated 
entity  of  the  conduct  required  or  prohibited  by  the  agency.    CWM 
Chemical  Services.  Inc..  TSCA  Appeal  No.  93-1  (May  15,  1995). 
The  standards  applied  by  the  courts  in  those  cases  are  the 
general  principles  of  administrative  and  due  process  law  that 
guide  the  Department  in  its  decision-making  on  whether  to  seek 
penalties  for  violations  of  environmental  law. 

The  fact  that  an  EPA  interpretation  has  not  been  "published" 
in  the  Federal  Register  or  the  Code  of  Federal  Regulations,  for 
example,  does  not  mean  that  regulated  entities  that  would  be 
effected  by  the  interpretation  do  not  have  notice  of  that 
interpretation.   If,  for  example,  a  company  requested  a 
determination  about  the  legality  of  certain  actions  and  EPA 
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responded  with  a  letter  setting  forth  its  interpretation,  the 
company  can  reasonably  be  charged  with  having  notice  of  that 
interpretation  even  though  it  is  unpublished.   In  fact,  regulated 
entities  often  request  informal  interpretations  of  EPA 
regulations,  and  are  encouraged  to  do  so  by  EPA.   Often  these 
interpretations  are  widely  known  throughout  a  regulated  industry 
because  of  discussions  in  the  industry's  trade  press  and  within 
industry-wide  organizations. 

In  summary,  in  making  a  decision  about  whether  it  is 
appropriate  to  bring  a  penalty  action  against  an  entity  that  has 
violated  a  regulation,  we  consider  what  the  violator  knew  or 
should  have  known  about  the  meaning  of  the  regulation.   In  making 
that  determination  about  what  the  violator  knew  or  should  have 
known,  the  Department  may  consider  a  variety  of  factors 
including,  for  example,  industry  practice  or  the  existence  of 
either  published  or  unpublished  determinations  regarding  the 
proper  interpretation  of  the  regulation. 

9.    You  have  broad  civil  enforcement  authority  to  handle 

unintentional  regulatory  violations.  Do  you  believe  you 
also  need  to  use  criminal  sanctions  to  ensure  compliance 
even  for  violations  that  are  not  willful? 

A:    Most  of  the  federal  environmental  laws  provide  for  criminal 
sanctions  against  knowing  conduct  that  violates  these  laws. 
Knowing  conduct  is  conduct  that  is  intentional,  and  that  does  not 
occur  as  a  result  of  accident  or  mistake.   Having  criminal 
sanctions  is  essential  to  deter  egregious  violations,  including 
violations  that  pose  serious  threats  of  harm  to  public  health  or 
the  environment  or  that  affect  the  integrity  of  the  compliance 
system,  such  as  by  hiding  evidence  of  violations.   Criminal 
sanctions  are  needed  to  deter  those  who  repeatedly  violate  the 
laws  and  treat  civil  penalties  as  a  cost  of  doing  business. 
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10.  a.    Courts  hav*  justified  tba  general  intent  standard  for 
environaental  criBes  based  on  danger  to  public  health  and 
safety.   Do  you  believe  this  general  intent  standard  is 
justifiable  to  use  against  a  property  owner  who  builds  on  an 
isolated  wetland? 

b.    If  the  owner,  acting  in  good  faith,  does  not  luiow  he 
has  built  on  a  wetland,  should  he  be  criminally  liable? 

A:    We  believe  that  the  general  intent  standard  is  the 
appropriate  standard  to  apply  with  respect  to  certain  criminal 
actions  brought  under  the  Clean  Water  Act,  just  as  it  is  the 
appropriate  standard  for  criminal  prosecutions  brought  under  many 
laws  of  the  United  States.   Under  the  general  intent  standard, 
the  prosecution  must  show  that  defendants  were  aware  of  the 
nature  of  their  conduct.   This  means  that  in  any  criminal 
wetlands  case,  the  government  must  establish  beyond  a  reasonable 
doubt  that  the  individual  charged  knowingly  filled  an  area,  and 
that  he  was  generally  aware  that  the  area  filled  was  a  wetland. 
A  good  faith  mistake  of  fact  is  a  defense  under  the  current 
general  intent  standard. 

The  decision  to  prosecute  someone  under  the  Clean  Water  Act 
for  filling  a  wetland  is  not  based  solely  on  the  fact  that  a 
wetland  has  been  filled.   The  applicable  standards  are  set  forth 
in  the  Principles  of  Federal  Prosecution.   Other  factors  are  set 
forth  in  a  July  1,  1991  Justice  Department  Memorandum  entitled 
Factors  in  Decisions  on  Criminal  Prosecutions  for  Environmental 
Violations  in  the  Context  of  Significant  Voluntary  Compliance  of 
Disclosure  Efforts  by  the  Violator.   A  copy  of  this  memorandum  is 
attached.   Also  attached  is  a  memorandum  by  Earl  E.  Devaney, 
Director,  Office  of  Criminal  Enforcement,  Environmental 
Protection  Agency.   This  memorandum  sets  out  criteria  to  guide 
EPA  employees  that  are  making  decisions  about  whether  to  conduct 
a  criminal  investigation.   A  case  that  does  not  get  investigated 
does  not  get  referred  to  the  Department  of  Justice  by  EPA  or 
filed  by  the  Department.   When  combined  with  the  reasonable 
exercise  of  prosecutorial  discretion,  these  standards  help  to 
ensure  that  it  is  only  the  most  pernicious  of  violators  who  are 
prosecuted. 

In  many  of  the  cases  which  are  prosecuted  by  the  Department 
the  defendant  has  been  given  fair  warning.   For  example,  in 
United  States  v.  Ellen,  the  defendant,  William  Ellen,  knowingly 
filled  86  acres  of  wetland  on  Maryland's  Eastern  Shore.   Ellen, 
an  engineer  trained  and  experienced  in  wetland  development,  was 
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hired  as  project  manager  to  direct  the  development  of  3,000  acres 
of  property  from  August,  1987  through  March,  1989.   Beginning  in 
September,  1987  and  continuing  throughout  the  course  of  this 
development,  Mr.  Ellen  received  numerous  warnings,  both  orally 
and  in  writing,  from  both  state  and  federal  regulators,  and  from 
his  own  consultants,  informing  him  that  he  was  working  on  and 
filling  federally  regulated  wetlands.   Mr.  Ellen  assured  them 
that  he  knew  what  he  was  doing  and  would  take  care  of  getting  the 
necessary  permits. 

Mr.  Ellen  never  obtained  the  permits.   He  not  only  ignored 
these  warnings  and  two  cease  and  desist  letters  issued  by  the 
U.S.  Army  Corps  of  Engineers,  but  he  knowingly  continued  filling 
in  areas  he  knew  to  be  federally  regulated  wetlands.   When 
confronted  by  the  Corps  he  explained  that  the  contractors  were 
being  paid  and  he  could  not  afford  to  have  them  sitting  around. 
After  filling  in  at  least  86  acres  of  wetlands,  in  early  March, 
1989,  the  project  was  shut  down.   On  May  23,  1990,  Ellen  was 
convicted  of  knowingly  filling  wetlands  without  a  permit. 

Dr.  Edward  Hudgins  from  the  Cato  Institute  has  misdescribed 
this  case  in  congressional  testimony  as  one  where  "Bill  Ellen,  an 
environmentalist,  created  a  wildlife  sanctuary  which  included 
manmade  duck  ponds  in  Virginia.   He  acquired  over  twenty  permits 
from  regulators.   But  because  ducks  can  fly  from  one  pond  to 
another,  and  because  the  ducks  defecate  in  the  ponds,  Allen  went 
to  federal  prison  for  polluting  an  inland  waterway."   The 
description  is  inaccurate. 

We  know  of  no  prosecutions  for  the  filling  of  an  isolated 
wetland. 


11.   a.    Do  you  believe  the  general  intent  standard  is 

justifiable  to  use  against  a  property  owner  who  distvirbs  the 
habitat  of  an  endangered  species? 

b.    If  the  owner,  acting  in  good  faith,  does  not  know  an 
endangered  species  lives  on  his  property,  should  he  be 
criminally  liable? 

A:    For  the  reasons  set  forth  in  the  answer  to  Question  10,  we 
believe  that  the  general  intent  standard  is  also  the  appropriate 
standard  for  criminal  prosecutions  under  the  Endangered  Species 
Act  (ESA) .   As  with  wetlands  cases,  whether  to  bring  a 
prosecution  under  the  ESA,  or  under  other  laws  protecting  species 
such  as  the  Bald  Eagle  Protection  Act,  has  to  be  determined  case- 
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by-case  under  the  Principles  of  Federal  Prosecution.   The 
criminal  provisions  of  the  ESA  require  general,  not  specific, 
intent.   This  means  that  the  conduct  has  to  be  knowing,  and  not 
an  accident  or  a  mistake.   The  long  established  and  undisputed 
case  law  under  the  ESA  penalty  provisions  is  that  the  government 
does  not  need  to  prove  that  the  defendant  knew  the  species  he  was 
affecting  was  protected  under  the  Act.   There  are  no  court 
interpretations  of  the  general  intent  standard  in  habitat 
modification  cases,  but  the  standard  used  in  other  ESA  cases 
should  apply. 

12.   Do  you  think  the  law  should  be  clarified  with  regard  to  the 
intent  level  required  to  prosecute  environmental  crimes? 

A:    We  see  no  need  for  the  law  to  be  clarified.   The  "intent 
level"  necessary  to  prosecute  environmental  crimes  is  clearly 
specified  within  the  various  criminal  provisions  and  has  been 
interpreted  in  numerous  court  opinions.   These  interpretations 
are  consistent  with  well  established  precedents  in  federal 
criminal  law.   There  is  no  need  for  further  clarification. 

The  general  intent  standard  in  the  environmental  laws  is 
based  on  the  principle  that  ignorance  of  the  law  is  no  defense. 
The  importance  of  retaining  the  present  general  intent  standards 
in  the  environmental  laws  is  illustrated  in  a  recent  case  where 
convictions  were  obtained  under  that  standard: 

In  United  States  v.  Weitzenhoff.  35  F.3d  1275  (9th  Cir. 
1994),  cert,  denied   115  S.Ct.  939  (1995),  the  manager  and 
assistant  manager  of  a  sewage  treatment  plant  ordered  their 
employees  on  more  than  40  different  occasions,  over  14  months,  to 
discharge  the  plant's  waste  sludge  directly  into  the  ocean,  in 
violation  of  the  plant's  water  discharge  permit.   Most  of  the 
discharges  were  at  night  and  none  were  reported  to  the  regulatory 
agency.   When  questioned  about  complaints  that  human  sewage  was 
being  directly  discharged  from  the  plant,  the  defendants 
repeatedly  denied  there  was  any  problem  with  the  plant.   They 
also  instructed  one  of  their  employees  not  to  tell  the 
authorities  about  the  discharges.   The  sewage  sludge  that 
defendants  discharged  contained  an  extremely  high  pathogen  count 
and  is  a  vector  for  the  spread  of  bacteria,  viruses  and 
parasites,  including  salmonella  and  hepatitis.   The  defendants 
authorized  discharges  that  ranged  from  52,000  to  86,000  gallons, 
sometimes  several  in  a  single  week. 
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The  government  proved  that  defendants  knew  that  they  were 
discharging  wastes,  and  that  the  discharge  was  not  an  accident  or 
mistake.   Prosecutors  were  not  required  to  prove  that  defendants 
knew  their  acts  violated  their  permit.   The  Ninth  Circuit  Court 
of  Appeals  concluded  that  ignorance  of  the  law  is  not  a  defense. 
Plainly  this  is  criminal  conduct. 

United  States  v.  Hopkins.  53  F.3d  533  (2d  Cir.  1995),  is 
another  case  that  demonstrates  the  importance  of  retaining  the 
general  intent  standard  in  the  environmental  laws. 

13.   a.    Executive  Order  12630,  titled  "Goverimental 

Interference  with  Constitutionally  Protected  Property 
Rights,"  requires  that  the  Attorney  General  oversee  and 
coordinate  agency  procedures  for  performing  a  Takings  impact 
Analysis  on  agency  action  likely  to  have  a  significant 
impact  on  private  property.   Please  describe  with 
particularity  the  steps  taken  by  the  Justice  Department  to 
ensure  that  agencies  analyse  the  potential  takings  impact  of 
their  proposed  actions  as  require  by  this  Executive  Order? 

b.    Does  the  Environment  Division  take  into  account  whether 
a  Takings  Impact  Analysis  has  been  performed  when  enforcing 
or  defending  an  agency  action? 

A:    Under  Executive  Order  12630,  the  Attorney  General  and  the 
Director  of  the  Office  of  Management  and  Budget  are  required  to 
ensure  that  the  policies  of  the  Executive  departments  and 
agencies  are  consistent  with  the  Executive  Order.   As  required  by 
the  Executive  Order,  the  Justice  Department  has  established  a  set 
of  uniform  procedures  and  guidelines  —  the  "Attorney  General's 
Guidelines  for  the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings",  dated  June  30,  1988  —  which  establish  a 
basic  structure  for  compliance  with  the  Executive  Order.   These 
Guidelines  contemplate  that  Takings  Implication  Assessments 
(TIAs)  under  the  Executive  Order  will  be  prepared  by  the  agency 
based  on  applicable  case  law  under  the  Just  Compensation  Clause 
of  the  Fifth  Amendment.   The  particular  form  of  the  TIA  is  left 
to  the  discretion  of  the  drafting  agency.   The  evaluation  of 
proposed  agency  action  in  light  of  applicable  takings  case  law 
normally  requires  an  analysis  of  numerous  facts  on  a  case-by-case 
basis. 

In  addition.  Division  staff  provide  guidance  and  counsel  to 
client  agencies  with  respect  to  compliance  with  the  Executive 
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Order  and  takings  issues  generally  by  providing  legal  advice  in 
response  to  questions  that  agencies  ask  regarding  their  actions 
and  proposed  actions  to  help  ensure  that  agency  actions  are 
implemented  in  a  manner  consistent  with  the  requirements  of  the 
Constitution.   In  this  regard,  we  provide  advice  with  respect  to 
the  meaning,  scope,  and  effect  of  significant  takings  decisions. 

Under  section  5(a)  of  the  Executive  Order,  each  department 
and  agency  is  required  to  "designate  an  official  to  be 
responsible  for  ensuring  compliance  with  this  Order  with  respect 
to  the  actions  of  that  department  or  agency."   Within  the  Justice 
Department,  the  Attorney  General  has  designated  the  Assistant 
Attorney  General  for  the  Environment  and  Natural  Resources 
Division  as  the  official  responsible  for  ensuring  compliance  with 
the  Executive  Order.   For  example.  Division  staff  review  TIAs 
drafted  by  the  Bureau  of  Prisons  and  provide  advice  to  the  Bureau 
with  regard  to  takings  issues. 

As  the  lawyers  in  court  for  the  federal  government,  the 
Division  assesses  all  factors  that  bear  upon  litigation  strengths 
and  weaknesses.   Since  Executive  Order  12630,  promulgated  by 
President  Reagan,  specifically  provides  that  it  cannot  be 
enforced  in  Court,  we  take  that  fact  into  account  in  determining 
whether  to  bring  an  enforcement  action  under  a  statute  or 
regulation,  or  whether  to  defend  an  agency  action  or  regulation. 
Division  attorneys  would  normally  assess  the  constitutional 
implications  of  an  agency  action  where  those  implications  bear 
upon  the  litigation  risk  of  the  United  States. 

14.   Several  major  takings  cases  defended  by  tbe  Department  of 
Justice  have  been  in  litigation  for  a  decade  or  more.   In 
cases  such  as  Florida  Rock  Industries,  Hendler,  Loveladies 
Harbor  and  Whitney  Benefits,  the  government  has  been  found 
liable  for  action  occurring  as  long  ago  as  1979.   Have  the 
property  owners  in  these  cases  been  paid  compensation,  and 
if  not,  what  kind  of  effort  is  the  Justice  Department  making 
to  see  that  just  compensation  is  paid  to  these  property 
owners? 

A:    The  vast  majority  of  claims  by  property  owners  for 
compensation  are  resolved  in  much  less  time  than  the  cases 
specified  have  required.   With  respect  to  the  cases  specifically 
identified,  compensation  has  been  paid  to  the  property  owners  in 
both  Whitney  Benefits  and  Loveladies  Harbor.   In  Florida  Rock 
Industries,  the  Court  of  Federal  Claims  concluded  in  1990  that  a 
taking  occurred,  but  in  1994  the  U.S.  Court  of  Appeals  for  the 
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Federal  Circuit  vacated  that  judgment  and  remanded  the  case  for 
further  proceedings,  which  are  ongoing.   We  are  proceeding  as 
promptly  as  the  schedule  of  the  Court  permits.   In  Hendler,  we 
are  in  the  midst  of  trial  on  the  issue  of  the  amount  of 
compensation  that  would  be  just  for  a  physical  taking,  as  well  as 
the  issue  of  whether  a  regulatory  taking  has  occurred.   The 
Department's  efforts  to  resolve  Hendler  through  alternative 
dispute  resolution  have  been  unsuccessful. 

The  Division  is  keenly  aware  of  the  need  to  assure  that  all 
Americans  can  obtain  timely  redress  for  meritorious  just 
compensation  claims.   The  vast  majority  of  cases  in  which  the 
government  pays  just  compensation  for  the  acquisition  of  property 
are  handled  by  the  agencies  and  do  not  reach  litigation.   For  the 
past  seven  years  or  so,  at  any  given  time  the  Division  has  had 
approximately  400  cases  brought  under  the  Tucker  Act  pending  in 
the  Court  of  Federal  Claims.   We  are  committed  to  handling  these 
cases  promptly,  consistent  with  effective  protection  of  the 
public  fisc.   The  Division  is  committed  to  working  with  the 
Courts  as  well  to  ensure  that  takings  claims  may  be  resolved 
quickly  and  efficiently,  including  the  use  of  alternative  dispute 
resolution  techniques  where  appropriate.   We  note  that  a  property 
owner  who  successfully  litigates  a  takings  claim  is  currently 
entitled  to  recover  attorneys'  fees,  litigation  costs,  and 
interest  from  the  date  of  the  taking. 

15.   Under  what  circumstances  do  you  think  private  property 

owners  should  be  compensated  for  limitations  on  the  use  of 
their  property  if  the  use  does  not  result  in  the  harm  of 
people  or  other  property? 

A:    As  Associate  Attorney  General  John  Schmidt  testified  before 
this  Subcommittee  on  February  10,  1995  (written  testimony 
attached) ,  testimony  with  which  Assistant  Attorney  General 
Schiffer  generally  agrees,  whether  restrictions  on  property  use 
constitute  a  compensable  taking  under  the  Fifth  Amendment  should 
be  determined  on  a  case-by-case  basis,  applying  applicable 
constitutional  standards. 


In  your  view,  should  the  government  have  the  ability  to 
prohibit  a  company  from  logging  on  its  own  land  because  a 
pair  of  spotted  owls  are  nesting,  not  on  the  company's  land, 
but  on  government  land  1.6  miles  away? 
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A:    The  Supreme  Court  recently  upheld  the  authority  of  the 
Secretary  of  Interior  under  section  9  of  the  Endangered  Species 
Act,  16  U.S.C.  1538,  to  promulgate  regulations  that  prohibit 
"significant  habitat  modification  or  degradation"  that  "actually 
kills  or  injures"  an  endangered  or  threatened  species.   See 

Babbitt  v.  Sweet  Home  Chapter  of  Communities.  U.S.  ,  115 

S.  Ct.  2407  (1995).   Section  9  of  the  ESA  applies  to  "any  person 
subject  to  the  jurisdiction  of  the  United  States,"  and  thus 
applies  to  actions  on  private  as  well  as  public  property.   If  the 
Department  of  the  Interior  were  to  refer  to  this  Department  a 
case  implementing  its  interpretation  of  this  law  with  regard  to 
the  Northern  Spotted  Owl,  we  would  examine  the  action  to 
determine  whether  it  met  the  applicable  standards  for  filing  or 
defending  a  federal  case. 

The  Department  of  the  Interior  is  actively  negotiating 
Habitat  Conservation  Plans  ("HCPs")  with  private  land  owners  as 
an  alternative  to  the  more  rigid  conservation  measures  provided 
for  in  the  ESA.   HCPs  allow  landowners  legally  to  proceed  with  an 
activity  that  would  otherwise  result  in  illegal  "take"  of  a 
listed  species  by  authorizing  issuance  of  incidental  take  permits 
that  minimize  the  level  of  take  and  mitigate  for  that  take  to  the 
maximum  extent  practicable. 

17.   Do  you  agree  that  the  Fifth  Amendment's  reference  to 

"property"  encompasses  not  only  the  title  to  the  underlying 
estate  of  real  property,  but  also  the  so-called  "bundle  of 
rights"  —  including  possession,  use,  and  transfer  of  the 
land? 

A:    In  interpreting  the  term  "property"  as  it  is  used  in  the 
Fifth  Amendment,  the  Department  of  Justice  looks  to  the  decisions 
of  the  U.S.  Supreme  Court.   The  Supreme  Court  has  stated  that  the 
term  "property"  as  used  in  the  Fifth  Amendment  denotes  "the  group 
of  rights  inhering  in  the  citizen's  relation  to  the  physical 
thing,  as  the  right  to  possess,  use  and  dispose  of  it."   United 
States  V.  General  Motors.  323  U.S.  373,  378  (1945),  quoted  in 
Loretto  v.  Teleprompter  Manhattan  CATV  Corp. .  458  U.S.  419,  435 
(1982)  ("Property  rights  in  a  physical  thing  have  been  described 
as  the  rights  'to  possess,  use  and  dispose  of  it.'").   This  is 
not  to  say,  however,  that  every  impairment  of  any  stick  in  the 
"bundle  of  rights"  constitutes  a  compensable  taking.   Whether  any 
particular  restriction  constitutes  a  taking  is  a  fact-specific 
inquiry  that  should  be  determined  under  the  constitutional 
standards. 
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18.  In  Bowles  V.  United  States.  Chief  Judge  Loren  Smith  stated: 

The  government  here  had  little  guidance  from  the 
law  as  to  whether  its  action  was  a  taking  in 
advance  of  a  long  and  expensive  course  of 
litigation.   The  citisen  likewise  had  little  more 
precedential  guidance  than  faith  in  the  justice  of 
his  cause  to  sustain  a  long  and  costly  suit  in 
several  courts.   There  must  be  a  better  way  to 
balance  legitimate  public  goals  with  fundamental 
individual  rights.   Courts,  however,  cannot 
produce  comprehensive  solutions.   ...  Judicial 
decisions  are  far  less  sensitive  to  societal 
problems  than  the  law  and  policy  made  by  the 
political  branches  of  our  great  constitutional 
system.   At  best  courts  sketch  the  outlines  of 
individual  rights.   They  cannot  hope  to  fill  in 
the  portrait  of  wise  and  just  social  and  economic 
policy. 

In  light  of  this  statement  by  a  federal  judge,  do  you  think 
that  judicial  interpretations  of  the  Takings  Clause 
adequately  protect  the  private  property  rights  of 
individuals? 

A:    As  set  forth  in  Associate  Attorney  General  John  Schmidt's 
testimony  before  this  Committee,  the  Fifth  Amendment  to  the 
Constitution,  as  interpreted  by  the  Courts,  has  for  over  200 
years  been  an  important  tool  to  protect  private  property  rights 
of  individuals.   The  case-by-case,  mult if actor  approach  used  by 
Courts  is  an  effective  means  of  applying  takings  law.   It  is  the 
Department's  view  that  current  jurisprudence  on  takings  and  the 
Fifth  Amendment  to  the  United  States  Constitution  adequately 
protects  a  citizen's  Constitutional  property  rights. 

19.  The  government  in  D.S.  v.  Loveladies  Harbor  is  arguing  that 
the  court  must  consider  the  "property  as  a  whole"  in  claims 
for  compensation  under  the  Takings  Clause.   Why  should  the 
government  be  able  to  limit  all  use  of  10  acres  of  an 
owner's  property  without  paying  compensation  if  he  owns 
another  100  acres  but  be  forced  to  pay  compensation  to 
another  owner  if  the  10  acres  is  all  the  property  that  owner 
has? 

A:    Under  Supreme  Court  standards  for  applying  the  Fifth 
Amendment  to  the  Constitution,  in  determining  whether  a 
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regulation  of  property  effects  a  compensable  taking,  courts 
examine  the  nature  and  economic  impact  of  the  government ' s 
action.   Under  the  Supreme  Court's  takings  doctrine,  these 
inquiries  turn  on  the  regulation's  impact  on  the  parcel  as  a 
whole.    Concrete  Pipe  &  Products  of  California  v.  Construction 
Laborers  Pension  Trust  for  Southern  California  113  S.  Ct.  2264, 
2290  (1993) ;  Penn  Central  Transp.  Co.  v.  City  of  New  York.  438 
U.S.  104,  130-31  (1978).   The  Supreme  Court  states  that  courts 
should  compare  the  value  that  has  been  taken  from  the  property 
with  the  value  that  remains  in  the  property.   Concrete  Pipe, 
above,  at  2290,  quoting  Keystone  Bituminous  Coal  Assn.  v. 
DeBenedictis.  480  U.S.  470,  497  (1987).   In  litigating  before  the 
federal  courts,  we  apply  the  applicable  Supreme  Court  law. 

20.   Currently,  a  takings  judgment  is  paid  for  from  the  Judgment 
Fund.   Wouldn't  agency  decision  makers  be  more  sensitive  to 
the  effect  of  their  actions  on  private  property  if  they  were 
required  to  pay  for  these  claims  from  their  own  agency 
budgets? 

A:    The  purpose  of  the  Judgment  Fund  is  to  allow  the  federal 
government  to  pay  judgments  —  including  the  award  of  just 
compensation  for  a  taking  under  the  Fifth  Amendment  as  well  as 
many  other  judgments  —  expeditiously.   The  Fund  allows  for 
timely  payment  of  judgments,  including  payments  to  property 
owners  for  takings  judgments,  by  removing  the  source  of  funding 
from  the  appropriations  process  and  from  any  concern  that  an 
unanticipated  judgment  will  bankrupt  an  agency's  program  or  go 
unpaid  for  a  long  period  until  an  agency  can  find  the  funds  to 
pay  the  judgment.   Revising  this  approach  may  well  result  in 
delays  in  settling  cases  and  in  paying  judgments  in  takings 
cases. 

The  Administration  is  committed  to  having  agencies  use  other 
tools  to  assure  sensitivity  to  the  effect  of  their  actions  on 
private  property.   Steps  taken  by  the  Department  of  the  Interior 
and  the  Corps  of  Engineers  as  part  of  the  Reinventing  Government 
program  are  specifically  designed  to  reduce  undue  impacts  of 
government  regulation  on  property  owners,  particularly  small 
landowners. 


Since  the  present  Administration  has  been  in  office, 
environmental/citizen  organizations  have  been  awarded  over 
$30  million  in  contrast  with  less  than  $800,000  awarded  to 
the  U.S.  Treasury  pursuant  to  section  SOS  of  the  Clean  Water 
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Act.   Does  the  Justice  Department  have  any  idea  how  the 
funds  awarded  to  the  organisations  have  actually  been  spent? 

A:    As  explained  below,  the  Department  does  have  some  idea  of 
how  the  funds  are  actually  spent. 

In  1987,  the  Clean  Water  Act  was  amended  to  provide  that 
persons  bringing  citizen  suit  actions  under  the  Clean  Water  Act, 
Section  505,  must  provide  not  only  copies  of  the  complaints,  but 
also  copies  of  proposed  consent  decrees,  to  EPA  and  the  Justice 
Department  for  review.   33  U.S.C.  1365(c)(3).   Most  of  the 
Department's  information  regarding  these  funds  comes  from  its 
review  of  these  consent  decrees,  and  the  reports  to  the  court  and 
to  the  parties  by  the  persons  who  receive  the  funds  (discussed 
below) . 

A  variety  of  remedies  have  been  agreed  to  in  these  citizen 
suit  consent  decrees,  including  injunctive  relief,  the  payment  of 
penalties  to  the  United  States  Treasury,  and  funding  for 
supplemental  environmental  projects  (SEPs) .   SEPs  are  projects 
designed  to  improve,  protect,  or  reduce  risks  to  public  health 
and/or  the  environment.   In  some  instances  SEPs  are  performed  by 
the  defendant.   In  other  cases  money  is  paid  to  an  entity,  or 
third  party,  that  is  not  a  participant  in  the  litigation  to 
perform  the  SEP.   We  are  not  aware  of  any  cases  where  the  money 
to  be  used  for  SEPs  was  paid  to  the  plaintiff. 

The  entities  receiving  this  SEP  money  include  state  and 
local  governments,  universities  and  high  schools,  research 
organizations,  and  other  groups,  in  addition  to  various 
environmental  organizations.   Thus,  the  $30  million  referenced  in 
your  question  has  in  fact  been  awarded  to  a  variety  of  groups, 
many  of  which  are  not  "environmental/citizen"  groups. 

From  1987  to  approximately  1990,  if  a  consent  decree 
provided  for  SEP  payments  and  did  not  provide  for  penalty 
payments  to  the  U.S.  Treasury,  the  Division  objected  to  the 
consent  decree,  first  with  the  citizen's  group  and  then,  if 
necessary,  with  the  court.   Courts  roundly  rejected  these 
arguments.   See,  i.e. .  Sierra  Club  v.  Electronic  Controls  Design. 
909  F.2d  1350  (9th  Cir.  1990).   In  approximately  1990,  the 
Division  determined  that  it  was  futile  to  keep  raising  these 
arguments,  and  that  it  would  no  longer  do  so.   Thus,  the  trend 
toward  large  SEPs  and  small  or  nonexistent  penalties  to  the  U.S. 
Treasury  in  Clean  Water  Act  citizen  suit  consent  decrees  began  in 
the  late  1980s,  and  pre-dates  the  current  Administration. 
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Nevertheless,  we  continue  to  review  proposed  consent 
decrees,  and  to  provide  comments  to  the  litigants  on  these 
decrees.   To  that  end,  when  the  terms  of  a  proposed  consent 
decree  do  not  sufficiently  limit  the  discretion  of  a  third  party 
that  is  to  receive  SEP  money  under  a  decree,  we  ask  the  parties 
to  revise  the  consent  decree  to  address  the  problem.   Where 
necessary,  we  also  raise  these  concerns  with  the  court.   Often  at 
our  reguest,  many  recent  consent  decrees  also  include  an 
acknowledgment  by  the  third  party  receiving  the  SEP  money  that  it 
will  use  the  money  as  specified  in  the  consent  decree,  and/or  a 
reguirement  that  the  third  party  report  back  to  the  court  and  the 
parties  upon  completion  of  the  project. 

22.  Tbare  seems  to  be  a  great  deal  of  discretion  left  to  third 
parties  who  receive  money  for  supplemental  environmental 
projects.   What  standards,  if  any,  govern  the  expenditure  of 
this  money? 

A:    In  the  settlement  of  citizens  suits,  the  standards  governing 
expenditure  of  SEP  funds  by  third  parties,  and  the  use  of  SEPs 
generally,  are  as  follows:    First,  federal  district  courts  are 
reguired  to  review  proposed  consent  decrees  —  including  any  SEP- 
related  provisions  contained  in  the  consent  decree  —  under  the 
standards  set  out  in  Local  #93  Firefighters  v.  City  of  Cleveland. 
478  U.S.  501,  525-26  (1986).   See  also  Sierra  Club  v.  Electronic 
Controls  Design.  909  F.2d  1350,  1352  {9th  Cir.  1990). 

Once  a  consent  decree  is  approved  and  entered  by  a  district 
court,  the  terms  of  the  consent  decree  govern  the  expenditure  of 
SEP  funds.   In  cases  involving  large  SEPs,  the  consent  decree's 
SEP-related  provisions  are  often  supplemented  by  additional 
documents  that  are  incorporated  by  reference  into  the  consent 
decree.   And,  as  mentioned  above,  we  now  reguest  that  consent 
decrees  provide  a  paragraph  reguiring  the  third  parties  that 
receive  SEP  funds  to  report  back  to  the  court  and  the  parties 
upon  completion  of  the  SEP. 

23.  a.    Do  you  approve  of  using  contingent  valuation  to 

determine  nonusa  values  for  natural  resource  damage 
claims? 

b.    Do  you  believe  it  is  possible  to  generate  a  meaningful 
estimate  of  nonusa  values  suitable  for  a  cost-benefit 
analysis  by  using  public  opinion  polls? 
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A:    Carefully  designed  and  administered  sample  surveys,  which 
are  sometimes  mistakenly  referred  to  as  "public  opinion  polls," 
have  been  found  by  Nobel  prize  winning  economists  to  be 
appropriate  tools  for  contingent  valuation  methods  and  studies. 
Contingent  valuation  methods  and  studies,  like  other  tools  of 
economists,  can  have  an  appropriate  evidentiary  role  in  assessing 
natural  resource  damages  in  some  cases  —  particularly  those  that 
involve  major  harm  to  unique  or  especially  significant  natural 
resources. 

Passive  use  values  represent  those  losses  to  people  from 
natural  resource  injury  apart  from  their  own  lost  ability  to  use 
the  resource.   For  example,  national  treasures  such  as  the  Grand 
Canyon  or  Yellowstone  undoubtedly  have  enormous  passive  use  value 
to  the  public,  as  well  as  very  large  direct  use  values. 
Contingent  valuation  methodology  ("CVM")  or  other  survey  methods 
are  presently  the  only  established  method  of  measuring  the  value 
of  these  losses.   The  National  Oceanographic  &  Atmospheric 
Administration  ("NOAA")  convened  a  "blue-ribbon"  panel  in  1993  to 
assess  whether  CVM  could  reliably  be  used  to  determine  passive 
use  values.   The  panel  was  chaired  by  two  Nobel  prize  winners  in 
economics,  Kenneth  Arrow  and  Robert  Solow  and  included  other 
prominent  economists.   The  panel  concluded  that  CVM,  if 
implemented  according  to  certain  guidelines,  could  under  certain 
conditions  be  useful  in  assessing  damages  for  lost  passive-use 
values. 

Although  we  believe  that  CVM  can  provide  useful  information, 
the  United  States  has  prepared  a  CV  in  only  two  natural  resource 
damages  cases,  the  Exxon  Valdez  oil  spill  litigation  and  United 
States  V.  Montrose  Chemical  Co.  (CD.  Cal.),  and  we  expect  that 
its  use  will  continue  to  be  very  rare.   NOAA  has  recently 
reproposed  its  natural  resource  damage  assessment  rules  under  the 
Oil  Pollution  Act  in  a  way  that  would  further  reduce  the 
occasions  for  use  of  CVM.   See  60  Fed.  Reg.  39804  (Aug.  3,  1995). 

Under  the  proposed  NOAA  rules,  natural  resource  damage 
trustees  would  no  longer  assess  monetary  damages  for  interim 
losses  based  on  economic  valuation.   Instead, "restoration  plans 
developed  with  public  input  would  form  the  basis  of  all  claims 
for  natural  resource  damages.   Before  they  could  present  a  claim 
for  interim  lost  services,  trustees  would  develop  a  plan  that 
identifies  compensatory  restoration  projects  that  would  provide 
resource  services  comparable  to  those  lost  pending  recovery  or 
restoration  of  the  resource.   Responsible  parties  could  either 
choose  to  implement  the  plan  or  pay  the  cost  of  having  the 
trustees  implement  the  plan.   While  trustees  would  be  permitted 
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to  use  valuation  methodologies  in  some  circumstances,  they  would 
be  used  not  to  calculate  damages,  but  rather  to  help  determine 
the  appropriate  scale  of  the  projects  that  would  make  the 
environment  and  the  public  whole. 

24.  President  Bush's  Executive  Order  12778  on  civil  litigation 
reform  calls  on  government  litigation  counsel  to  refrain 
from  presenting  expert  testimony  from  witnesses  who  base 
their  conclusions  on  theories  that  are  not  accepted  by  at 
least  a  substantial  minority  of  experts  in  the  relevant 
field.   Do  you  believe  there  is  a  substantial  minority  of 
experts  who  accept  contingent  valuation?  If  so,  please 
provide  the  subcommittee  with  documentation  from  those 
experts . 

A:    As  discussed  in  the  answer  to  question  23,  the  National 
Oceanographic  and  Atmospheric  Administration  convened  a  panel  of 
experts  in  1993  to  examine  the  use  of  contingent  valuation 
methodology  in  natural  resource  damages  claims.   The  panel 
included  a  number  of  prominent  economists,  including  two  Nobel 
prize  winners,  Robert  Solow  and  Kenneth  Arrow.   A  copy  of  the 
report  is  attached. 

25.  In  the  Montrose  chemicals  case,  the  government  spent  $23.6 
million  to  assess  the  amount  of  natural  resource  damages. 
Why  was  this  cost  so  high? 

A:    Because  of  the  extensive  environmental  harm  at  issue  in  the 
Montrose  case,  it  was  important  to  determine  the  amount  of 
natural  resource  damages  so  that  those  causing  the  harm  could  pay 
to  clean  it  up.   Indeed,  there  is  no  other  way  to  pay  for  the 
cleanup  of  natural  resource  damages.   According  to  NOAA,  the  cost 
of  the  natural  resource  damages  assessment  for  the  Montrose  case 
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as  of  July  1,  1995,  was  approximately  $27.5  million,  with  the 
cost  breakdown  as  follows: 

contingent  valuation  -  $7.6  million 
loss  use  studies  -  $0.5  million 
injuries  -   $10.8  million 

restoration  planning  -  $4.6  million 
management  activities-   $4  million 

*  peer  review 

*  case  management 

*  quality  control 

The  costs  of  this  damages  assessment  have  been  borne  by  the 
designated  federal  trustee  agencies,  NOAA  (90%)  and  the 
Department  of  the  Interior  (7%) ,  working  jointly  with  the  State 
of  California  (3%) . 

The  cost  of  this  assessment  is  quite  unusual  for  a  natural 
resource  damages  case.   It  results  from  the  exceptional 
difficulty  of  documenting  the  extent  of  contamination  at  this 
vast  underwater  site  (44  square  kilometers)  and  of  quantifying 
its  complex  effects  on  the  Southern  California  ecosystem  in  a 
manner  likely  to  be  defensible  in  litigation.   Before  litigation 
began,  the  federal  and  state  trustees  invited  the  parties 
responsible  for  the  contamination  to  contribute  to  a  cooperative 
damages  assessment  outside  the  litigation  context.   That  approach 
would  in  all  likelihood  have  been  less  expensive  for  all  parties. 
However,  the  parties  declined  that  invitation.   This  lack  of 
cooperation  also  prevented  the  use  of  stipulations,  which  would 
have  saved  money.   Faced  with  an  arguable  statute  of  limitations 
deadline  in  March  1990,  which  was  extended  to  June  1990  by  a 
tolling  agreement,  the  United  States  and  the  State  had  little 
choice  but  to  commence  litigation  while  simultaneously  performing 
the  damages  assessment. 

The  assessment  includes  three  major  categories  of  studies. 
First,  to  document  the  nature  and  extent  of  harm  to  natural 
resources,  the  trustees  performed  studies  of, the  area,  depth,  and 
composition  of  underwater  DDT  and  PCB  contamination  on  the  Palos 
Verdes  Shelf;  the  pathways  by  which  the  contamination  reached 
that  location;  the  availability  of  the  contamination  to  the 
aquatic  environment  and  its  path  through  various  interlocking 
food  webs  to  marine  mammals,  fish,  and  birds;  and  the  effects  of 
the  DDT  and  PCBs  (as  distinguished  from  other  sources  of  harm)  on 
key  species.   Second,  the  trustees  developed  a  natural  resource 
restoration  approach,  which  required  them  to  predict  the  rate  of 
natural  recovery  without  cleanup  action,  examine  alternatives  for 
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cleanup  or  containment  in  place  of  the  DDT  and  PCB  contamination, 
and  evaluate  alternative  actions  to  accelerate  the  recovery  of 
injured  species.   Finally,  in  part  to  counter  the  defendants' 
argument  that  restoration  costs  are  disproportionate  to  the  value 
of  the  injured  resources,  the  trustees  performed  studies  of  the 
public's  economic  loss  resulting  from  the  environmental  damage. 


We  hope  this  information  is  responsive  to  your  request. 
Please  let  us  know  if  we  can  be  of  any  further  assistance. 


^•^ 


Andrew  Fois 

Assistant  Attorney  General 

Office  of  Legislative  Affairs 


Lois  'J.  Schiffer 
Assistant  Attorney  General 
Environment  and  Natural 
Resources  Division 
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Introduction 

Mr.  Chairman,  and  Members  of  the  Subcommittee:   Thank  you 
for  the  opportunity  to  provide  the  Administration's  views 
regarding  various  legislative  proposals,  including  Title  IX  of 
H.R.  9,  the  "Job  Creation  and  Wage  Enhancement  Act  of  1995,"  that 
seek  to  expand  the  traditional  concept  of  "takings."   I  am 
pleased  to  be  joined  by  Christopher  H.  Schroeder,  a  professor  at 
the  Duke  University  School  of  Law  and  a  consultant  to  the  Office 
of  Legal  Counsel  in  the  Department  of  Justice. 

It  is  sometimes  worthwhile  to  state  the  obvious  just  to 
ensure  that  no  one  is  laboring  under  any  misconceptions.   This 
Administration  supports,  as  do  all  Americans,  the  protection  of 
private  property  rights.   The  right  to  own,  use  and  enjoy  private 
property  is  at  the  very  core  of  our  nation's  heritage  and  our 
continued  economic  strength.   Those  rights  must  be  protected  from 
interference  by  both  private  individuals  and  governments.   That 
is  why  the  Constitution  ensures  that  if  the  government  takes 
someone's  property,  the  government  will  pay  "just  compensation" 
for  it.   That's  what  the  Constitution  says.   That's  what  the 
President  demands  of  his  government.   In  addition,  we  are  taking 
measures  and  pursuing  approaches  to  protect  private  property 
similar  to  those  advanced  in  the  legislation  by  Senator  Dole.   If 
governmental  regulations  impose  unreasonable  restrictions  or 
unnecessary  burdens  on  the  use  of  private  property,  this 
Administration  is  committed  to  reforming  those  regulations  to 
make  them  more  fair  and  flexible.   We  are  currently  developing 
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ways  to  improve  federal  programs  to  eliminate  adverse  effects  on 
small  landowners. 

However,  most  of  the  takings  proposals  currently  being 
considered  by  Congress  will  do  nothing  either  to  protect  property 
owners  or  to  ensure  a  fairer  or  more  effective  regulatory  system. 
Rather,  we  are  convinced  that  those  proposals  that  require 
compensation  to  landowners  for  government  action  that  reduces  the 
value  of  that  land  are  a  direct  threat  to  the  vast  majority  of 
American  homeowners. 

Further,  passage  of  any  of  these  compensation  schemes  into 
law  will  force  all  of  us  to  decide  between  two  equally 
unacceptable  alternatives.   The  first  option  would  be"  to  cut  back 
on  the  protection  of  human  health,  public  safety,  the 
environment,  civil  rights,  worker  safety  and  other  values  that 
give  us  the  high  quality  of  life  Americans  have  come  to  take  for 
granted.   The  money  cost  of  these  protections  after  passage  of 
such  legislation  would  be  much  too  high.   Ironically,  if  we  chose 
this  path,  the  value  of  the  very  property- this  legislation  seeks 
to  protect  would  erode.   The  other  option  would  be  to  do  what 
these  proposals  reqxiire:  pay  employers  not  to  discriminate,  pay 
corporations  to  ensure  the  safety  of  their  workers,  pay 
manufacturers  not  to  dump  their  waste  into  the  streams  that  run 
through  their  property,  pay  restaurants  and  other  public 
facilities  to  comply  with  the  civil  rights  laws.   That  is,  we 
would  be  forced  to  pay  large  landowners  and  corporations  to 
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follow  the  law.   In  the  process,  we  would,  of  course,  end  any 
hope  of  ever  balancing  the  budget  of  the  federal  government. 

No  matter  what  avenue  we  pursue,  hardworking  American 
taxpayers  will  be  the  losers.   Either  they  will  no  longer  be  able 
to  enjoy  the  clean  skies,  fresh  water,  safe  and  fair  workplaces 
that  they  have  come  to  expect  or  they  will  be  forced  to  watch  as 
their  hard-earned  wages  are  collected  by  the  government  as  taxes 
and -paid  out  to  corporations  and  large  landowners  as  takings 
compensation.  The  Administration  will  not  and  cannot  support 
legislation  that  will  hurt  homeowners  or  cost  middle-income 
families  billions  of  dollars.   That  is  why  we  oppose  the  takings 
proposals  found  in  H.R.  9  and  similar  bills. 

The  Fifth  Amendment  to  the  Constitution  of  the  United  States 

As  you  know,  the  Fifth  Amendment  to  the  Constitution  of  the 
United  States  provides  that  "private  property  (shall  not]  be 
taken  for  public  use,  without  just  compensation."   That  short 
phrase  has  provided  the  standard  for  compensation  cases  since  the 
founding  of  our  country.   Before  we  consider  proposals  to  alter 
those  standards,  it  is  worth  spending  a  moment  discussing  what 
the  Constitution  provides  and  why  we  believe  it  has  served  the 
American  people  so  well  over  the  last  200  years. 

The  genius  of  the  Constitution's  Just  Compensation  clause  is 
its  flexibility.   In  deciding  whether  a  regulation  is  a 
compensable  taking,  the  Constitution  requires  the  government,  and 
if  necessary  the  courts,  to  consider  the  regulation's  economic 
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impact;  its  nature  and  purpose,  including  the  public  interest 
protected  by  the  regulation;  the  landowner's  legitimate 
expectations;  and  any  other  relevant  factors.   Ihe  ultimate 
standards  for  compensation  under  the  Constitution  are  fairness 
and  justice.   Thus,  we  have  never  recognized  an  absolute  property 
right  to  maximize  profits  at  the  expense  of  the  property  rights 
of  others.   For  example,  reasonable  zoning  by  local  governments 
has  long  been  accepted  as  a  legitimate  means  to  promote  safe  and 
decent  communities  without  requiring  the  payment  of  compensation 
to  those  whose  property  values  might  be  adversely  affected. 
Indeed,  we  recognize  that  the  value  of  property  in  the  community 
as  a  whole  is  thereby  enhanced.   When  the  government  goes  too 
far,  however,  compensation  must  be  paid. 

This  Constitutional  tradition  has  been  carefully  developed 
by  the  courts  through  hundreds  of  cases  over  the  course  of  our 
nation's  history.   As  I  mentioned,  its  genius  is  its  flexibility 
for  it  allows  the  courts  to  address  the  many  different  situations 
in  which  regulations  might  affect  property.   It  allows  for  the 
fair  and  just  balancing  of  the  landowner's  reasonable 
expectations  and  property  rights  with  the  public  benefits  of 
protective  laws,  including  the  benefit  to  the  landowner. 

It  goes  without  saying  that  economic  impact  is  an  important 
consideration  in  deciding  whether  fairness  and  justice  require 
the  payment  of  compensation  to  a  landowner  where  regulations 
restrict  land  use.   But  in  the  very  case  that  established  the 
concept  of  a  regulatory  taking  --  Pennsylvania  Coal  Co.  v.  Mahon 
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(1922)  --  the  Supreme  Court  was  careful  to  emphasize  that 
" (g] overnment  hardly  could  go  on  if  to  some  extent  values 
incident  to  property  could  not  be  diminished  without  paying  for 
every  such  change  in  the  general  law."   From  the  earliest  days  of 
our  Republic,  we  have  recognized  that  the  government  has  a 
legitimate,  and  indeed  a  critical,  role  to  play  in  protecting  all 
of  us  from  the  improper  exploitation  of  property.   In  America,  we 
have  an  opportunity  to  use  our  property  freely  --  within  the 
bounds  set  by  our  communities.   We  have  also  recognized  that  our 
rights  as  citizens  entail  a  corresponding  responsibility  to 
refrain  from  exercising  our  rights  in  ways  that  harm  others. 

The  Pending  Compensation  Bills 

The  pending  compensation  bills  disregard  our  civic 
responsibilities  and  set  aside  our  Constitutional  tradition. 
They  replace  the  Constitutional  standards  of  fairness  and  justice 
with  a  rigid,  "one-size-f its-all"  approach  that  focuses  on  the 
extent  to  which  regulations  affect  property  value,  without 
adequate  regard  to  fairness,  to  the  harm  that  a  proposed  land  use 
would  cause  others,  to  the  landowner's  legitimate  expectations, 
or  to  the  public  interest.   They  ignore  the  wisdom  of  the  Supreme 
Court  and  would  wipe  out  many  vital  protections. 

These  bills  would  require  the  government  automatically  to 
pay  compensation  when  regulation  decreases  property  value  by  a 
specified  amount.   Title  IX  of  H.R.  9  is  typical.   Title  IX  would 
require  the  federal  government  to  pay  ?  property  owner  for  any 
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loss  of  property  value  if  (a)  the  reduction  in  value  is  caused  by 
a  final  agency  action  that  limits  cr  prohibits  a  use  of  the 
property  that  would  be  lawful  but  for  the  agency  action,  and  (b) 
the  reduction  in  value  is  equal  to  ten  percent  or  more.   The 
proposal  defines  "final  agency  action"  as  any  action  that  binds  a 
property  owner  with  respect  to  the  use  of  the  property,  including 
the  denial  of  a  permit,  the  issuance  of  a  permit  with  conditions 
and  the  issuance  of  a  cease  and  desist  order.   Although  there  are 
other  proposals  pending  in  Congress,  the  basic  contours  of  the 
compensation  schemes  are  all  similar  to  that  reflected  in  Title 
IX,  and  I  will  therefore  use  that  proposal  as  a  framework  for  my 
comments. 

We  believe  that  these  bills  threaten  to  hurt  homeowners, 
diminish  property  values  and  create  a  budget-busting, 
bureaucratic  maze.   In  essence,  the  compensation  proposals 
prevent  the  federal  government  from  imposing  critical  limitations 
on  the  way  private  property  owners  use  their  land  unless  the 
government  and  American  taxpayers  are  willing  to  pay  the 
landowners  not  to  engage  in  the  prohibited  activity.   The  breadth 
of  this  rule  is  staggering.   First,  this  limitation  on 
governmental  action  applies  without  sufficient  regard  to  the 
nature  of  the  activity  the  agency  seeks  to  prohibit  or  to  the 
harm  those  activities  might  cause  to  the  health  or  property  of 
their  neighbors.   In  many  cases,  property  owners,  most  typically 
large  corporations,  would  be  free  to  use  their  land  in  whatever 
reckless  manner  they  desire  without  regard  to  the  impact  their 
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activities  have  on  their  neighbors  and  the  community  at  large. 
Second,  a  landowner  would  be  able  to  claim  a  taking  whenever  his 
or  her  application  for  a  permit  is  denied.   For  example,  a 
landowner  could  apply  for  a  permit  to  build  a  waste  incinerator. 
If  that  permit  is  denied  for  whatever  reason,  the  government 
could  be  obligated  to  pay  the  permit  applicant.   I  do  not  think 
it  is  much  of  a  stretch  to  conclude  that  applying  for  federal 
permits  may  become  a  favored  form  of  low-risk  land  speculation. 
The  less  likely  a  permit  application  is  to  be  granted,  the  more 
attractive  it  may  be  under  these  schemes. 

By  imposing  a  broad-based  compensation  requirement  based  on 
reductions  in  property  value,  without  sufficient  regard  for  the 
public  interest,  these  bills  would  hurt  homeowners,  cost  the 
taxpayers  billions,  create  huge  new  bureaucracies,  and  undermine 
the  protection  of  human  health,  public  safety,  civil  rights, 
worker  safety,  the  environment  and  other  protections  important  to 
the  American  people. 

A  Threat  to  Property  Rights:  Although  these  bills  pretend 
to  protect  property  rights,  they  would  undermine  the  protection 
of  the  vast  majority  of  property  owners:  middle-class  American 
homeowners.  For  most  Americans,  property  ownership  means  home 
ownership.  "Property  rights"  means  the  peaceful  enjoyment  of 
their  own  backyards,  knowing  that  their  land,  air,  and  drinking 
water  are  safe  and  clean.  The  value  of  a  home  depends  in  large 
measure  on  the  health  of  the  surrounding  community,  which  in  turn 
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depends  directly  on  laws  that  protect  our  land,  air,  drinking 
water,  and  other  benefits  essential  to  our  quality  of  life. 

In  fact,  in  a  recent  survey  by  a  financial  magazine,  clean 
water  and  air  ranked  second  and  third  in  importance  out  of  4  3 
factors  people  rely  on  in  choosing  a  place  to  live  --  ahead  of 
schools,  low  taxes,  and  health  care.   By  undercutting 
environmental  and  other  protections,  compensation  bills  would 
threaten  this  basic  right  and  the  desires  of  middle-class 
homeowners.   In  the  process,  the  value  of  the  most  important 
property  held  by  the  majority  of  middle-income  Americans  --  their 
homes  --  would  inevitably  erode. 

Untenable  Fiscal  Impact:   Because  these  bills  are  so  broad 
and  inflexible,  the  potential  budgetary  impacts  are  almost 
unlimited.   Even  if  new  protections  were  scaled  back,  these  bills 
could  still  have  a  staggering  fiscal  impact  by  requiring 
compensation  for  statutorily  compelled  regulation  and  other 
essential  government  action.   The  payments  would  go  to  those  who 
would  like  to  use  their  property  in  a  way  that  would  be  contrary 
to  federal  law,  typically  large  corporations  and  wealthy 
landowners  who  have  the  economic  power  to  harm  others  if  left 
unregulated. 

These  bills  would  also  generate  a  flood  .of  permit  requests 
to  federal  agencies  by  property  owners  who  have  no  intention  of 
development,  but  rather  seek  an  unjustified  windfall  for 
speculative  future  uses  through  a  compensable  permit  denial  or 
permit  condition.   These  bills  might  be  construed  to  require 
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compensation  even  where  the  landowner  knew  about  the  regulation 
when  purchasing  the  property,  and  even  where  the  landowner's 
purchase  price  was  reduced  due  to  the  restriction  on  land  use. 
And  corporations  could  keep  coming  back  for  more  compensation  by 
applying  for  new  permits  under  different  programs.   If  the 
restriction  is  subsequently  lifted,  the  landowner  would  have  no 
obligation  to  repay. 

These  bills  would  also  codify  the  unreasonable  notion  that 
the  American  people  should  compensate  polluters  not  to  pollute, 
and  that  taxpayers  must  pay  people  to  refrain  from  using  their 
property  in  a  way  that  harmj  others  and  violates  federal  law.   If 
we  continue  to  provide  needed  protections  for  all  Americans,  the 
taxpayer  would  be  forced  to  find  ways  to  pay  the  compensation 
prescribed  in  the  bills  to  force  others  to  follow  the  law.   By 
requiring  unfair  compensation  payments  to  large  corporations  and 
other  wealthy  landowners,  these  bills  would  create  an  entitlement 
scheme  at  the  expense  of  ordinary,  middle-class  taxpayers. 

Huge  New  Bureaucracies:   These  bills  would  also  require  the 
creation  of  huge  and  costly  bureaucracies  in  every  federal 
regulatory  agency  to  evaluate  compensation  requests.   For 
example,  H.R.  9  requires  the  head  of  the  relevant  federal  agency 
to  determine  whether  landowners  are  entitled  to  compensation  due 
to  some  agency  action  within  180  days  of  receiving  the  request  of 
the  landowner  for  compensation.   It  also  provides  for  binding 
arbitration  if  the  agency  head  determines  the  property  owner  is 
not.  entitled  to  compensation.   We  are  confident  that  the  sheer 
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volume  of  entitlement  requests  under  these  schemes  would  be 
overwhelming.   Agencies  with  little  experience  in  addressing  the 
novel  compensation  claims  under  these  bills  would  be  called  on  to 
resolve  countless  complicated  legal  and  factual  issues.   They 
would  be  required  to  interpret  and  apply  the  nuisance  laws  and 
other  laws  of  all  fifty  states,  thousands  of  municipal  codes,  and 
the  vague  and  ambiguous  provisions  of  these  bills.   The  result 
may  well  be  more  government,  not  less. 

A  Threat  to  Vital  Protections:  As  I  mentioned  earlier,  the 
passage  of  any  of  these  compensation  bills  would  pose  a  serious 
threat  to  the  health,  public  safety  and  environmental  protections 
that  allow  Americans  to  enjoy  the  high  standard  of  living  We  have 
come  to  expect  and  demand.  The  costs  of  these  protections  should 
Title  IX  of  H.R.  9  or  an  equivalent  become  law  will  simply  become 
too  costly  or  will  bust  the  budget. 

Certain  bills  apparently  attempt  to  address  this  concern  by 
providing  exceptions  to  the  compensation  requirement  where  the 
land  use  at  issue  would  violate  state  or  local  law  or  where  it 
would  pose  a  "serious  and  imminent  threat".   We  do  not  believe 
these  narrow  exceptions  would  adequately  provide  for  human 
health,  public  safety,  and  other  vital  protections  that  benefit 
every  American  citizen. 

For  example,  they  do  not  address  long-term  risks.   The 
discharge  of  pollution  into  our  Nation's  air,  land,  and  waterways 
for  instance,  often  poses  long-term  health  risks  that  would  not 
be  covered  by  the  exceptions. 
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Nor  do  these  excepcions  to  the  compensation  schemes  address 
cumulative  threats.   Very  often,  the  action  of  a  single  person  by 
itself  does  not  significantly  harm  the  neighborhood,  but  if 
several  people  take  similar  actions,  the  combined  effect  can 
devastate  a  community.   Pesticide  use,  wetlands  destruction, 
discharges  of  toxic  pollutants  to  air  and  water,  mining,  or  other 
land  use  by  an  individual  property  owner  might  not  constitute  a 
nuisance  or  imminent  threat  by  itself  and,  thus,  may  not  violate 
any  state  or  local  laws.   However,  in  conjunction  with  similar 
use  by  nearby  landowners,  they  seriously  impact  the  health  or 
safety  of  a  neighborhood. 

Furthermore,  there  are  some  critical  public-safety  issues 
that  are  governed  exclusively  by  federal  law,  such  as  nuclear 
power  plant  regulation.   As  a  result,  public  safety  in  these 
matters  could  be  held  hostage  to  the  government's  ability  to  pay 
huge  compensation  claims. 

Nor  do  the  exceptions  address  uniquely  federal  concerns, 
such  as  national  defense  and  foreign  relations.   For  instance, 
had  compensation  legislation  been  in  effect  during  the  Iranian 
hostage  crisis,  federal  seizure  or  freezing  of  Iranian  assets 
could  have  given  rise  to  numerous  statutory  compensation  claims. 

The  state-law  exception  ignores  the  critical  role  that 
federal  legislation  plays  in  protecting  the  public  interest. 
Pollution  and  other  adverse  effects  of  improper  land  use  do  not 
respect  political  boundaries.   By  discarding  the  advantages  of 
uniform,  national  standards  for  federal  programs,  these  bills 
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would  leave  us  with  a  patchwork  quilt  of  confusing  and  inadequate 
health  and  environmental  protection.   It  is  difficult  to 
overestimate  the  ensuing  public  confusion,  the  uncertainty  within 
the  business  community,  the  massive  litigation,  and  the  damage  to 
human  health,  public  safety,  and  the  environment. 

The  exceptions  also  fail  to  recognize  that  there  are  many 
important  public  interests  that  are  not  related  to  health  amd 
safety  and  not  fully  addressed  by  state  law.   For  example,  these 
bills  threaten  civil  rights  protection,  worker  safety  rules,  and 
other  protections  that  might  be  viewed  as  a  limitation  on  land 
use.   In  the  1960s,  segregationists  argued  that  our  landmark 
civil  rights  laws  unreasonably  restricted  their  property  use,  and 
that  they  should  be  compensated  under  the  Constitution  simply 
because  they  were  required  to  integrate.   The  Supreme  Court 
rejected  this  argument,  finding  the  Constitution  flexible  enough 
to  allow  us  to  protect  basic  human  dignity,  even  if  that 
protection  restricts  land  use  to  some  extent.   A  niuch  different 
result  could  occur  with  respect  to  new  civil  rights  protections 
if  rigid  compensation  legislation  were  to  replace  the  flexible 
Constitutional  standards. 

Claims  Under  Proposed  Compensation  Statutes 

Much  of  the  debate  about  these  issues  has  been  fueled  by 
what  appear  to  be  horror  stories  of  good,  hardworking  Americans 
finding  themselves  in  some  sort  of  regulatory  nightmare  where  the 
government  is  forbidding  them  from  using  their  land  in  the  way 
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that  they  want.   It  is  important  to  look  closely  at  these  stories 
for  they  often  are  not  as  thsy  first  appear.   But,  as  I  will 
discuss  in  a  moment,  this  Administration  is  committed  to  reducing 
unreasonable  and  unfair  burdens  on  middle-class  landowners. 
Before  I  address  that  issue,  I  want  to  draw  the  attention  of  the 
distinguished  Members  to  another  set  of  horror  stories:   those 
that  may  result  if  these  compensation  bills  become  law.   I  am 
confident  that  these  are  not  the  consequences  any  of  us  want: 

•  Suppose  a  coal  company  in  West  Virginia  removed  so  much  coal 
from  an  underground  mine  that  huge  cracks  opened  on  the 
surface  of  the  land,  rupturing  gas  lines,  collapsing  a 
stretch  of  highway,  and  destroying  homes.   If  the  Department 
of  the  Interior  required  the  company  to  reduce  the  amount  of 
coal  it  was  mining  to  protect  property  and  public  safety,  it 
is  likely  that  it  would  have  to  compensate  the  company  for 
the  profits  it  was  no  longer  able  to  generate  through  its 
overmining. 

•  Suppose  a  restaurant  franchisee  challenges  the  Americans 
with  Disabilities  Act  provisions  governing  access  for 
disabled  individuals  in  public  accommodations  as  a  "taking." 
If  the  franchisee  were  able  to  show  that  the  requirements  of 
the  ADA  somehow  reduced  his  profits  (perhaps  by  showing  that 
a  required  ramp  reduced  the  number  of  tables  allowed  in  the 
restaurant)  and  thus  diminishad  the  value  of  his  property, 
he  probably  would  be  entitled  to  compensation. 
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•  Suppose  a  group  of  landowners  challenge  the  Federal 
government's  implementation  of  the  National  Flood  Insurance 
Program  which  places  certain  restrictions  on  the  land  use  of 
participants  designed  to  decrease  the  risk  of  flooding. 
They  may  be  able  to  successfully  argue  that  such 
restrictions  diminish  the  value  of  their  land. 

•  Suppose  a  property  owner  proposes  to  build  a  hazardous  waste 
incinerator  in  a  residential  neighborhood.   If  the  EPA 
denies  the  required  federal  permit  due  to  long-term  health 
risks  CO  nearby  residents,  the  property  owner  would  likely 
be  entitled  to  compensation  under  some  of  these  bills. 

•  Suppose  the  Army  Corps  of  Engineers  denies  a  developer  a 
fill  permit  under  section  404  of  the  Clean  Water  Act  because 
such  development  by  the  applicant  and  other  nearby 
landowners  would  increase  the  risk  of  flooding  of 
neighboring  homes.   Even  if  the  Corps  granted  a  more  limited 
permit  that  would  allow  for  the  safe  development  of  the 
property,  compensation  could  still  be  sought  from  the  Corps. 

•  Suppose  the  federal  government  bans  the  use  of  a  dangerous 
pesticide  such  as  DDT  to  reduce  long-term  cancer  risks  and 
birth  defects.   Compensation  might  well  be  required  because 
such  a  ban  could  lead  to  short-term  reductions  in  property 
values . 

These  are  just  a  few  examples  of  the  type  of  problems  the 
"one  size  fits  all"  approach  of  these  compensation  proposals 
raises.   It  is  worth  noting  that  the  first  three  examples  reflect 
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actual  situations  in  which  property  owners  challenged  government 
conduct  as  constituting  "takings"  entitling  them  to  compensation. 
In  each  case,  the  court,  often  after  noting  the  public  benefit 
derived  from  the  government  action,  concluded  that  there  had  been 
no  taking  of  property.   If  Title  IX  of  H.R.  9  or  an  equivalent 
proposal  becomes  law,  a  different  outcome  in  each  case  may  well 
be  the  result. 

It  is  because  of  these  far-reaching  and  ill-conceived 
consequences  that  the  Administration  is  in  good  company  in 
opposing  these  bills.   The  National  Conference  of  State 
Legislatures,  the  Western  State  Land  Commissioners  Agsocia^tion, 
and  the  National  League  of  Cities  have  also  opposed  compensation 
bills  of  this  kind.   Religious  groups,  consumer  groups,  civil 
rights  groups,  labor  groups,  hunting  and  fishing  organizations, 
local  planning  groups,  environmental  organizations,  and  others 
are  on  record  as  opposing  compensation  legislation.   More  than  30 
State  Attorneys  General  recently  wrote  the  Congress  to  oppose 
takings  legislation  that  goes  beyond  what  the  Constitution 
requires . 

More  than  20  state  legislatures  have  considered  and  declined 
to  adopt  takings  bills.   Just  a  few  months  ago,  the  citizens  of 
Arizona  voted  down  by  a  60  to  40  margin  a  process-oriented 
takings  bill  subject  to  many  of  the  same  criticisms  as  the 
compensation  bills.   States  are  concerned  that  compensation  bills 
would  cost  taxpayers  dearly  and  eviscerate  local  zoning 
ordinances,  and  that  family  neighborhoods  would  be  invaded  by 
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pornography  shops,  Btnoke-stack  industries,  feedlote,  and  other 
commercial  enterprises.   The  Administration  shares  these  States' 
concerns  that  compensation  schemes  would  bust  the  budget  and 
curtail  vital  protections.   Indeed,  some  of  the  federal 
compensation  bills  would  subject  various  State  and  local  actions 
to  the  compensation  requirement,  raising  significant  implications 
for  State- federal  working  relationships.   Just  as  we  are  working 
to  ease  unfunded  mandates  to  the  States,  these  measures  could 
dramatically  increase  them. 

A  Better  Approach  To  Protecting  Property  Rights 

The  broad-based  compensation  packages  which  are  currently 
pending  in  Congress  are  not  the  answers  to  the  horror  stories 
that  I  know  all  of  you  have  heard  and  may  well  hear  from  other 
panelists  later  today.   Rather,  we  believe  the  answer  lies  in 
crafting  specific  solutions  to  specific  problems.   If  federal 
programs  are  indeed  treating  some  individuals  unfairly,  we  should 
fix  those  programs. 

For  example,  as  part  of  our  efforts  to  reinvent  government, 
the  Administration  has  reformed  specific  federal  programs  to 
reduce  burdens  on  small  landowners  and  others.   Many  individuals 
and  small  businesses  are  already  allowed  to  -fill  portions  of 
certain  wetlands  without  needing  to  get  an  individual  permit,  and 
they  are  not  required  to  notify  the  Corps  where  land-use 
activities  would  affect  less  than  one  acre.   These  situations  are 
covered  by  a  nationwide  permit  implemented  to  reduce  bureaucratic 
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burdens  on  small  landowners.   The  Army  Corps  of  Engineers  is 
reforming  its  wetlands  program  to  make  the  permit  application 
process  cheaper  and  faster.   It  is  setting  deadlines  for  permit 
decisions,  and  not  requiring  detailed  evaluations  of  small 
projects  that  have  minor  impacts.   This  will  substantially  reduce 
or  eliminate  the  burden  for  small  landowners  in  many  cases. 

At  the  Interior  Department,  Secretary  Babbitt  has  already 
implemented  several  changes  to  the  endangered  species  program  to 
benefit  landowners.   Under  a  new  "No  Surprises"  policy,  property 
owners  who  agree  to  help  protect  endangered  species  on  their 
property  are  assured  their  obligations  will  not  change  even  if 
the  needs  of  the  species  change  over  time.   And  just  this  week, 
under  a  comprehensive  plan  for  the  protection  of  the  Northern 
Spotted  Owl,  the  Fish  and  Wildlife  Service  announced  it  will 
propose  a  regulation  that  would  generally  exempt  landowners  in 
Washington  and  California  owning  less  than  80  acres  of  forest 
land  from  certain  regulations  under  the  Endangered  Species  Act 
associated  with  the  Northern  Spotted  owl. 

In  addition,  we  believe  regulators  should  carefully  consider 
the  potential  impact  of  proposed  rules  on  private  property.   In 
contrast  to  the  approach  of  the  compensation  bills,  which  do  not 
provide  tools  to  prevent  burdens  on  property,  we  are  reinventing 
government  by  developing  specific  ways  to  prevent  federal 
programs  from  resulting  in  unreasonable  burdens.   The 
Administration  is  also  taking  action  to  make  sure  that  federal 
programs  are  not  duplicating  State,  tribal,  and  local  programs, 
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and  transferring  authority  to  those  governments  that  are  closer 
to  the  people. 

We  are  especially  concerned  with  the  fair  treatment  of 
middle-class  homeowners,  small  businesses,  and  family  farmers. 
We  are  currently  developing  measures  to  provide  relief  by  taking 
action  to  reform  programs  to  make  them  more  fair  and  flexible. 
For  example,  we  are  looking  at  methods  in  the  wetlands  and 
endangered  species  programs  that  will  ease  or  eliminate  the 
regulatory  burdens  on  small  landowners. 

Proponents  of  statutory  compensation  schemes  have  argijed 
that  they  are  necessary  because  it  is  difficult  and  time- 
consuming  to  litigate  a  Constitutional  takings  claim  in  federal 
court.   We  note  that  a  property  owner  who  successfully  litigates 
a  takings  claim  is  already  entitled  to  recover  attorneys  fees, 
litigation  costs,  and  interest  from  the  date  of  the  taking,  a 
powerful  aid  to  vindicating  meritorious  claims.   The  Justice 
Department  has  also  been  active  in  working  with  the  courts  on 
approaches  to  ensure  that  takings  claims  may  be  resolved  quickly 
and  efficiently,  including  the  use  of  alternative  dispute 
resolution  techniques.   Again,  we  believe  that  solutions  that 
focus  on  the  specific  issues  of  concern  are  preferable  to  a 
rigid,  one-size-fits-all  compensation  scheme^ 

In  addition,  under  Title  IX  of  H.R.  9,  compensation  would  be 
made  from  the  available  discretionary  funds  of  the  agency 
involved.   If,  however,  there  is  insufficient  discretionary 
moneys,  reimbursement  must  be  paid  from  mandatory  funds,  thus 
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creating  new  mandatory  spending.   Title  IX,  therefore,  could 
affect  direct  spending,  and  would  be  subject  to  the  pay-as-you-go 
requirement  of  the  Omnibus  Budget  Reconciliation  Act  of  1990. 

Conclusion 

The  Administration  supports  and  values  private  property 
rights  of  all  landovmers  as  provided  for  in  the  Constitution.   We 
must  find  ways,  however,  to  ensure  that  individual  property 
rights  are  protected  in  a  manner  that  does  not  threaten  the 
property  rights  of  others,  does  not  create  more  red  tape,  more 
litigation,  a  heavier  tax  burden  on  the  middle  clacs„  and  ,does 
not  undercut  the  protection  of  human  health,  public  safety,  the 
environment,  civil  rights,  worker  safety.   Accordingly,  we  oppose 
the  compensation  requirements  proposed  in  the  pending  Contract 
Bill  or  in  other  pending  legislation.   Those  bills  are  a 
blunderbuss  approach  that  would  provide  unjust  windfalls  to 
wealthy  corporations  at  a  tremendous  cost  to  the  health,  safety, 
and  pocketbooks  of  middle-class  Americans. 
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A.        INTRODUCTION 

This  document  sets  forth  the  Environmental  Protection  Agency's  Interim  Policy  on 
compliance  incentives  for  small  businesses.    This  Policy  is  one  of  the  25  regulatory  reform 
initiaiivcs  announced  by  Preiident  Clinton  on  March  16,  1995,  and  implements,  in.  part,  the 
Executive  Memorandum  on  Regulatory  Reform.    60  FR  20621  (April  26,  1995). 

The  Executive  Memorandum  provides  in  pertinent  part: 

To  the  extent  permitted  by  law,  each  agency  shall  use  its  discretion  to  modify 
the  penalties  for  small  businesses  in  the  following  situations.    Agencies  shall 
exercise  their  enforcement  discretion  to  waive  the  imposition  of  all  or  a 
portion  of  a  penalty  when  the  violation  is  corrected  within  a  time  period 
appropriate  to  the  violation  in  question.    For  those  violations  that  may  take 
longer  to  correct  than  the  period  set  by  the  agency,  the  agency  shall  use  its 
enforcement  discretion  to  waive  up  to  100  percent  of  the  financial  penalties  if 
the  amounts  waived  are  used  to  bring  the  entity  into  compliance.   The 
provisions  [of  this  paragraph]  shall  apply  only  where  there  has  been  a  good 
faith  effort  to  comply  with  applicable  regulations  and  the  violation  docs  not 
involve  criminal  wrongdoing  or  significant  threat  to  health,  safety,  or  the 
environment. 

Pursuant  to  this  Interim  Policy,  EPA  will  exercise  its  discretion,  under  applicable 
media-specific  policies,  to  refrain  from  initiating  an  enforcement  action  seeking  civil 
penalties,  or  to  mitigate  civil  penalties,  whenever  a  small  business  maJccs  a  good  faith  effort 
to  comply  with  environmental  requirements  and  where  there  is  no  criminal  behavior  and  no 
significant  health,  safety  or  environmental  threat.   In  addition,  as  announced  in  the  package 
of  regulatory  reform  initiatives,  EP.\  is  creating  special  incentives  for  small  businesses  who 
take  the  initiative  to  identify  and  correct  environmental  violtlions  by  requesting  compliance 
assistance  from  the  government.    In  such  circumslancts,  and  provided  the  small  business 
meets  certain  other  criteria  set  forth  below,  EPA  will  exercise  its  discretion  to  waive  the 
entire  penalty.   Moreover,  EPA  will  defer  to  state  actions  that  are  consistent  with  this  Policy. 
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B.        BACKGROUND 

The  Clean  Air  Act  (CAA)  Amendments  of  1990  require  that  states  esublish  Small 
Business  Assistance  Progi^ms  (SBAPs)  to  provide  technical  and  environmental  compliance 
assistance  to  stationary  sources.    On  August  12.  1994,  EPA  issued  an  enforcement  response 
policy  which  provided  that  an  authorized  or  delegated  state  program  may,  consistent  with 
federal  requirements,  either: 

(1)  assess  no  penalties  against  small  businesses  that  vcluntanly  seek  compliance 
assistance  and  correct  violations  revealed  as  a  result  of  compliance  assistance  within  a 
limited  period  of  lime;  or 

(2)  keep  confidential  information  that  identifies  the  names  and  locations  of  specific 
small  businesses  with  violations  revealed  through  compliance  assistance,  where  the 
SBAP  is  independent  of  the  state  enforcement  program. 

In  a  further  effort  to  assist  small  businesses  to  comply  with  environmental  regulations, 
and  to  achieve  health,  safety,  and  environmental  benefits,  the  Agency  is  adopting  a  similar^ 
policy  for  water,  toxics,  hazardous  waste,  and  other  media  programs.   This  interim  Policy 
sets  forth  the  Agency's  implementation  of  the  Executive  Memorandum. 


C.        PURPOSE 

This  interim  Policy  is  intended  to  promote  environmental  compliarice  among  small 
businesses  by  providing  incentives  for  participauon  in  compliance  assistance  programs,  and 
encouraging  the  prompt  correction  of  violations.   The  Policy  accomplishes  this  in  two  ways: 
by  setting  forth  a  settlement  penalty  Policy  that  rewards  such  behavior,  and  by  providing 
guidance  for  States  and  local  governments  to  offer  these  incentives. 

EPA  is  committed  to  a  strong  enforcement  and  compliance  assurance  program  as  a 
means  to  protect  human  health  and  the  environment.    We  expect  this  Policy  to  encourage 
greater  participation  in  compliance  assistance  programs  that  offer  services  to  small  businesses 
(referred  to  generically  as  SBAPs  in  this  Policy).   The  Policy  will  allow  greater  openness 
among  SBAPs  and  specific  facilities,  the  small  business  community  in  general,  and  other 
federal  and  state  officials.    It  will  promote  the  sharing  of  information  on  pollution  prevention 
measures,  cost  effective  means  of  compliance  and  other  valuable  compliance-related  activities 
with  and  among  the  regulated  community.   Application  of  the  policy  to  all  media  programs 
should  encourage  small  businesses  to  look  for  'whole  facility*  approaches  to  environmental 
compliance.    Ultimately,  by  bringing  many  small  businesses  into  compliance,  this  Policy  will 
enhance  the  quality  of  our  air.  water,  and  land. 
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Measuring  the  success  of  compliance  assistance  programs  is  a  critical  component  of 
EPA's  ability  to  assess  the  results  of  compliance  and  enforcement  activities.    EPA  will  work 
with  States  to  evaluate  the  effectiveness  of  this  Policy  and,  in  1997,  EPA  will  consider 
whether  this  Policy  should  be  continued,  modified  or  discontinued. 


D.         APPLICABILITY 

This. Policy  applies  to  facilities  owned  by  small  businesses  as  defined  here.   A  small 
bus;. less  is  a  person,  corporation",  partnership,  or  other  entity  who  employs  100  or  fewer 
individuals  (on  a  company  wide  basis).   This  definition  is  a  simplified  version  of  Itp  CAA^ 
5507  definition  of  small  business.    On  baiance,  EPA  determined  that  a  single  definition 
would  make  implemenution  of  this  Policy  simple  and  would  allow  for  consistent  application 
of  the  Policy  in  a  multimedia  context. 

This  interim  policy  is  effective  immediately.   This  Policy  applies  to  all  civil  judicial 
and  administrative  enforcement  actions  taken  under  the  authority  of  the  environmental 
sututes  and  regulations  that  EPA  administers,  except  for  corrective  action  programs  and  the 
Public  Water  System  Supervision  Program  under  the  Safe  Drinking  Water  A«.'   This  Policy 
applies  to  all  such  actions  filed  after  the  effective  date  of  this  Policy,  and  to  all  pending  cases 
in  which  the  government  has  not  reached  agreement  in  principle  with  the  alleged  violator  on 
the  amount  of  the  civil  penalty. 

This  Policy  sets  forth  how  the  Agency  expects  to  exercise  its  enforcement  discretion 
in  deciding  on  an  appropriate  enforcement  response  and  determining  an  appropriate  civil 
setUcment  penalty  for  violations  by  small  businesses.  This  Policy  is  to  be  usoi  for  settlement 
purposes  and  is  not  intended  for  use  in  pleading,  or  at  hearing  or  trial.  To  the  extent  that 
ihis  Policy  may  differ  from  the  terms  of  applicable  enforcement  response  policies  under 
media-specific  programs,  this  document  supersedes  those  policies.  This  Policy  «upplements, 
but  docs  not  supplant  the  August  12,  1994  Enforcement  Response  Policy  for  Treanneni  of 
Information  Obtained  Through  Clean  Air  Act  Section  507  Small  Business  Assistance 
Programs. 


'  This  Policy  dots  not  apply  to  corrective  action  programs  (such  as  CERCLA,  RCRA  67003,  «nd 
SDWA  {1431)  because  these  programs  are  primarily  remedial  in  nanjre  and  generally  do  not  seek 
penalties.   This  Policy  does  not  apply  to  the  Public  Water  System  Supervbion  Program  because  EPA 
is  developing  another  policy  which  addresses  compliance  by  small  communities. 
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E.         CRITERIA  FOR  CIVIL  PENALTY  MITIGATION 

EPA  will  eliminate  or  mitigate  its  settlement  penalty  demands  against  small  businesses  based 
on  the  following  criteria: 

1)    For  purposes  of  sections  F(l)  and  F(2),  the  small  business  has  made  a  good  faith  effort  to 
comply  with  applicable  environmental  requirements  as  demonstrated  by  receiving  compliancy 
assistance  from  a  non-confidential  government  or  government  supported  program  that  offers 
services  to  small  businesses  (such  as  a  SBAP  or  state  university),  and  the  violations  are 
detected  during  the  compliance  assistance;.' 

Good  faith  docs  not  exist  if  an  agency  specifically  offered  a  compliance  assistance  program 
concerning  the  relevant  regulated  activities  to  the  business  and  it  failed  to  participate  in  such 
program. 

2)  This  is  the  small  business's  first  violation  of  this  requirement.  This  Policy  applies  to 
businesses  that  have  not  previously  been  subject  to  a  warning  letter,  notice  of  violation,  field 
citation,  or  other  enforcement  action  by  a  government  agency  for  a  violation  of  that 
requirement  within  the  past  five  years.    If  a  business  has  been  subject  to  multiple 
enforcement  actions  for  violations  of  environmental  requirements  in  the  past  five  years,  this 
Policy  does  not  apply  even  if  this  is  the  first  violation  of  this  particular  requirement. 

3)  The  policy  does  not  apply  if: 

a)  The  violation  has  caused  actual  serious  harm  to  public  health,  safety,  or  the 
environment;  or 

b)  The  violation  may  present  an  imminent  and  substantial  endangerment  to  public 
health  or  the  environment;  or 

c)  The  violation  presents  a  significant  health,  safety  or  environmental  threat  (e.g., 
violations  involving  hazardous  or  toxic  substances  may  present  such  threats). 

4)  The  violation  does  not  involve  criminal  conduct. 


'  If  the  compliance  or  technical  assistance  program  keeps  the  information  obtamed  confidential 
(i.e.,  does  not  share  or  disclose  facility  specific  information  on  compliance  status  with  s  regulatory 
agency),  this  Policy  does  not  apply.   However,  if  a  small  business  wishes  to  obuin  a  conections 
period  after  receiving  compliance  assistance  from  a  confidential  program,  the  business  need  only 
disclose  the  violations  to  the  appropriate  regulatory  agency  pursuant  to  criterion  1  and  comply  with 
the  other  provisions  of  this  Policy. 
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5)   The  business  corrects  the  violalion  within  the  correciions  period  set  forth  below. 

Small  businesses  are  expected  to  remedy  the  violations  within  ihe  shortest  practicable 
period  of  rime.   Small  businesses  may  take  up  to  90  days  foUowing  detection  of  the  violalion 
to  correct  the  violation,  or  to  take  subsiandal  steps  to  correct  the  violations  (e.g.  apply  for 
necessary  permits,  secure  financing,  order  e<iuipment).   For  violations  that  cannot  be 
corrected  within  90  days,  the  correcuon  period  may  be  extended  for  an  additional  period  not 
to  exceed  90  days,  so  long  as  the  business  enters  into  a  written  agreement  that  sct5  forth  the 
additional  correction  period  and  any  additional  steps  to  be  u.-.dertakcn  by  the  business  to 
achieve  compliance.  The  schedule  may  extend  for  an  addiiional  period  of  180  days,  l£*,  up 
to  a  period  of  one  year  from  the  date  the  violation  is  detected,  only  if  necessary  where  the^ 
small  business  corrects  the  violation  by  implementing  pollution  prevention  measures. 
Correcting  the  violation  includes  remediating  any  environmental  harm  associated  with  the 
violation.'   Any  corrections  period  longer  than  180  days  should  be  incorporated  Into  an 
enforceable  order.   The  requirements  of  the  correction  period  should  be  made  clear  to  the 
small  business  prior  to  offering  compliance  assistance. 


F.        PENALTY  MITIGATION  GUIDELI>fES 

EPA  will  exercise  its  enforcement  discretion  to  eliminate  or  mitigate  civil  settlement 
penalties  ai  .'jIIows. 

1.  EPA  will  eliminate  the  civil  settlement  penally  in  any  enforcement  action  if  a 
small  business  satisfies  all  of  the  criteria  in  section  E. 

2.  If  the  small  business  meets  all  of  the  criteria,  except  it  needs  a  longer 
corrections  period  than  provided  by  criterion  5  Ci.e.,  more  than  180  days  for  non-pollution 
prevention  remedies,  or  360  days  for  pollution  prevention  remedies),  EPA  will  waive  up  to 
100%  of  the  gravity  component  of  the  penalty,  but  may  seek  the  full  amount  of  any 
economic  benefit  associated  with  the  violations.* 

3.  If  a  small  business  has  not  met  all  the  criteria  above,  but  has  otherwise  nwde  a 
good  faith  effort  to  comply,  EPA  has  discretion,  pursuant  to  its  applicable  policies,  to  refrain 
from  filing  an  enforcement  action  seeking  civil  penalties  oi  to  mitigate  its  demand  for 


'  If  significant  efforts  will  be  required  to  remediate  the  harm,  criterion  3  is  likely  not  to  have 
been  satisfied. 

'   In  determining  how  much  of  the  gravity  component  of  the  penalty  Is  appropriate,  EPA  should 
consider  the  nature  of  the  violations,  the  deration  of  the  violations,  the  environmental  or  public  health 
impacts  of  the  violations,  good  faith  efforu  by  the  small  business  to  promptly  remedy  the  violation, 
and  the  facility's  overall  record  of  compliance  with  environme.ital  requirements. 
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pcnalUes  to  the  maximum  extent  appropriate.   These  policies  lencrally  recognize  good  faith 
efforts  to  comply  and  allow  for  mitigation  of  the  penalty  where  there  is  a  documented 
inability  to  pay  all  or  a  portion  of  the  penalty,  thereby  placing  emphasis  on  enabling  the 
small  business  to  finance  compliance. 

G.        OTHER  FACTORS 

To  ensure  that  this  Policy  enhances  and  docs  not  compromise  public  health  and  the 
environment,  the  following  conditions  apply: 

1.  Violations  detected  through  federal,  state,  or  local  enforcement  inspection  J  or  reported 
to  an  agency  as  required  by  applicable  regulations  or  permits  remain  fully  enforceable. 

2.  A  business  is  subject  to  all  applicable  enforcement  response  policies  (which  may 
include  discretion  whether  or  not  to  take  formal  enforcement  action)  for  all  violations  that 
had  been  detected  through  compliance  assistance  and  wert  not  remedied  within  the 
corrections  period.    The  penalty  in  such  action  may  include  the  lime  period  before  and 
during  the  correction  period. 

3.  A  business's  good  faith  efforts  to  correct  violations  detected  during  compliance 
assistance  should  be  considered  as  a  mitigat-ng  factor  in  determining  an  app  -priate 
enforcement  response  or  penalty  in  a  subsequent  enforcement  action.     However,  a  State's  or 
EPA's  actions  in  providing  compliance  assistance  is  net  a  legal  defense  in  any  enforcement 
action.   This  Policy  does  not  limit  EPA  or  a  sute's  discretion  to  use  information  on 
violations  revealed  through  compliance  assistance  as  evidence  in  subsequent  enforcement 
actions. 


H.        APPLICABILITY  TO  STATES 

EPA  recognizes  that  sutes  are  partners  in  enforcement  and  compliance  assurance. 
Therefore,  EPA  will  defer  to  slate  actions  in  delegated  or  approved  programs  that  are 
generally  consistent  with  the  guidelines  set  forth  in  this  Policy. 

This  Policy  does  not  require  SBAPs  to  provide  to  EPA  information  that  identifies  the 
names  or  locations  of  specific  businesses  that  ar«  found  to  be  in  violation  through  compliance 
assistance.   EPA  recommends,  however,  that  whenever  an  agency  provides  a  correction 
period  to  a  small  business,  the  agency  notify  the  appropriate  EPA  Region  or  state  of  its 
action,  to  assure  that  federal  and  state  enforcement  responses  to  the  identified  violations  are 
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consistent.    A  state  program  that  offers  confidentiality  nay  not  aJso  offer  a  corrections  period 
for  the  same  violations  (see  footnote  2).' 

In  developing  this  Policy,  EPA  balanced  three  primary  considen'jons.    First,  the 
Agency  is  seeking  to  provide  States  with  ample  opportunity  to  adopt  innovative  approaches  to 
environmental  compliance.   Thus,  the  Policy  provides  the  parameters  wiihin  which  States 
have  flexibility  to  tailor  SBAPs  to  their  needs. 

Second,  EPA  recognizes  that  participation  in  SBAPs  by  individual  businesses  is  ^ 
typitJly  voluntary.  Assistance  is  provided  generally  upon  request.  Thus,  the  Agency  is 
seeking  to  assure  states  of  the  ability  to  provide  incentives  that  will  encourage  many  small 
businesses  to  participate  in  SBAPs. 

Third,  the  environmental  statutes  covered  by  this  Policy  generally  require,  as  a 
condition  of  delegation  or  authorization,  that  programs  be  consistent  with  Federal 
requirements  and  that  states  have  the  authority  to  take  appropriate  enforcement  action  with 
respect  to  violations.*  Thus,  EPA  has  an  obligation  to  ensure  that  state  SBAPs  art 
structured  so  as  to  maintain  an  appropriate  level  of  enforcement  authority  within  delegated  or 
authorized  state  programs.  The  Agency  believes  this  Policy  will  allow  states  sufficient    ^ 
latitude  to  use  an  appropriate  combination  of  delegated  state  enforcement  authority  and 
compliance  assistance  activity  to  improve  compliance  in  the  small  business  community. 


'  The  CAA  §507  policy  establishes  criteria  for  EPA  approval  of  SBAPs  in  Sute  Implementation 
Plans  to  satisfy  the  mandate  in  the  CAA,  and  addresses  confidential  assistance  in  that  context. 

*  For  example,  the  Resource  Conservation  and  Recovery  Act  provides  that  xhc  Administrator 
may  authorize  any  State  to  administer  and  enforce  the  Act  unless  he  finds,  among  other  things,  that 
"such  program  does  not  provide  adequate  enforcement  of  compliance  with  the  requirements  or  the 
Act.  42  use.  56926(b). 
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Gvcndolyn  Brovn  202-260-1384 


In  a.  speech  before  the  Vfhite  House  Conference  on  Small 

Business,  EPA  Administrator  Carol  M.  Browner  today  announced  a 

new  EPA  policy  which  provides  snail  businessea  with  significant 

incentives  to  comply  with  environmental  laws. 

The  Common  Sense  Compliance  Policy  of  incentives  for  small 
businesses,  part  of  the  initiative  to  reinvent  environment 
regulation  announced  by  President  Clinton  on  March  16,  sets 
guidelines  for  the  Agency  to  reduce  or  waive  penalties  for  small 
businesses  that  naXe  good  faith  efforts  to  correct  violations 
under  most  EPA  statutes. 

'*With  this  new  program  of  incentives  for  small  businesses, 
the  Clinton  Administration  maXes  a  commitment  to  reward  their 
good-faith  efforts  to  find  and  fix  environmental  problems," 
Browner  said.   "We  aren't  interested  in  giving  irresponsible 
polluters  a  break.  We  do  want  to  help  honest  business  owners 
comply  with  the  law  and  run  their  businesses  as  cleanly  and 
efficiently  as  possible.  That's  the  new  generation  of 
environmental  protection."- 

The  policy  is  a  major  pazrt  of  the  Implementation  of  the 
President's  Executive  Memorandum  on  the  Waiver  of  Penalties  and 
Reduction  of  Reports,  which  gives  federal  agencies  the  discretion 
to  waive  penalties  for  violations  by  small  businesses  under 
certain  conditions. 

In  addition  to  the  new  policy.  Browner  also  announced  today 
that  EPA  will  be  opening  four  compliance  assistance  centers  — 
one  for  printing,  one  for  metal  finishing,  one  for  auto  repair, 
and  one  for  small  farms.   The  compliance  assistance  centers  will 
provide  information  about  regulations  that  apply  to  small 
businesses  —  and  provide  it  in  plain  English. 


R-113  (more) 
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Brovner  also  r«cominended  that  small  buslnosees  utilire  EPA'« 
Snail  Business  Ombudenan  —  a  one  stop,  confidential  shop  for 
everything  small  businesses  need  to  know  about  environmental 
regulations. 

,,   Tha  policy  applies  to  companies  employing  lOO  or  fewer 
persons.   The  company  must  demonstrate  good  faith  by  identifying 
the  violation  through  participation  in  small  business  technical 
assistance  programs.   The  violation  itself  must  be  a  first  time, 
non-criminal  violation  which  Involves  no  significant  threat  to 
public  health  or  safety  or  the  environment.  ■  If  the  violation  is 
corrected  by  the  company  vithin  180  days,  or  3  60  days  using 
pollution  prevention,  EPA  will  eliminate  the  entire  penalty.    if 
the  business  meets  all  the  criteria  but  needs  a  longer  correction 
period,  EPA  will  waive  up  to  ioo  percent  of  the  punitive  portion 
of  the  penalty,  but  may  seek  the  economic  benefit  of  non- 
compliance, i.e.,  the  money  saved  by  the  violator  during  the  time 
it  remained  out  of  compliance. 

"This  policy  promotes  flexibility  and  innovation  by  states," 
said  Browner.  The  states  are  EPA's  partners  in  environmental 
protection,  and  this  policy  will  encourage  them  to  use  different 
combinations  of  their  delegated  enforcement  authority  and 
compliance  assistance  programs  to  enhance  compliance  among  small 
businesses.   EPA  will  defer  to  state  enforcement  actions  that  are 
consistent  with  the  policy. 

The  new  policy  builds  upon  and  expemds  the  scope  of  the 
Clean  Air  Act  small  business  technical  assistance  enforcement 
response  policy  which  the  Agency  issued  In  August  1994.  That 
policy  waived  penalties  for  small  businesses  -that  are  minor 
sources  and  corrected  stationary  source  violations  through 
participation  In  state  small  business  assistance  programs.   The 
new  interim  policy  covers  most  EPA  statutes,  Including  the 
Resource  Conservation  and  Fecovery  Act,  the  Safe  Drinking  Water 
Act,  the  Clean  Water  Act,  the  Toxic  Substances  Control  Act,  the 
Emergency  Planning  and  Community  Right  to  Know  Act,  the-  Federal 
Insecticide,  Fungicide,  and  Rodentlcidc  Act,  and  the  Underground 
Storage  Tank  progrem. 

The  policy  takes  effect  Immediately  and  will  be  published  in 
the  Federal  Register  soon.   EPA  expects  to  issue  the  policy  in 
final  form  later  this  year  after  considering  public  comments. 

(A  fact  sheet  is  attached) 
R-113  tit 
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INTERIM  POUCY  ON  COMPLIANCE  INCEhmVES  FOR  SMALL  BUSINESS 
U.S.  Environmental  PrtHcction  Agency 


BACKGROUND  AND  PURPOSE 

4        This  policy  ii  intended  to  promote  enviionmental  compliance  amonf  small  hutineue* 
by  providing  incentives  for  partldpadoo  in  compliance  assistance  prograxnt  and 
prompt  corrcctioQ  of  violations. 

♦  It  is  ope  of  the  25  regulatory  refonn  initiatives  announced  by  President  Clinton  on 
March  16,  1995,  and  implements,  in  part,  the  Executive  Memorandum  on  Regulatory 
Refonn,  issued  on  April  21,  1995. 

♦  This  policy  sets  forth  how  U.S.  EPA  expects  to  exercise  its  eaforcenjcnt  disgetion  in 
deciding  oa  an  appropriate  enforcement  response  and  determining  an  s^ropriate  civil 
penalty  for  violations  by  small  businesses. 

♦  This  policy  expand*  upon  EPA's  August  12,  1994  policy  for  Clean  Air  Act  Section 
507  Small  Business  Assistance  Programs  by  applying  the  same  prindplei  to  other 
environmental  programs, 

SCOPE  OF  POUCY 

♦  For  purposes  of  exercising  EPA's  enforcement  discretion  pursuant  to  this  policy,  a 
small  business  is  defined  ai  a  person,  corporation,  partnership,  or  other  enq'ty  who 
employs  100  or  fewer  individuals  (on  a  company  wide  basis). 

CRITERIA  FOR  PE2<fALTY  ELIMINATiON  OR  REDUCTION 

♦  EPA  will  eliminate  or  reduce  the  dvil  penalty  based  on  the  criteria  below: 

1)  The  small  business  has  made  a  eood  fiuth  effort  to  comply  with  applicable  environmenta] 
requLrer^entj  as  demonstrated  by  receiving  compliance  assistance  from  a  non-confidential 
government  or  government  suj^orted  prt)gram  and  the  violations  are  detected  during  the 
compliance  assistiina. 

2)  First  violation :  The  small  business  was  not  subject  to  a  wai^g  letter,  notice  of  violation, 
dtation  or  other  eoibrcement  action  for.  violation  of  that  roquiriement  In  tb«  past  fiv6  yean 
and  has  not  been  subject  to  multiple  enforcement  actions  for  violations  of  enviromnental 
requirements. 

3)  The  policy  does  not  apply  if: 

a)  The  violation  has  caused  actual  ierious  hann  to  public  health,  safety,  or  the 
environment;  or  •  • 
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b)  The  violation  may  present  an  imminent  and  substantial  endangenn«it  to  public 
health  or  the  environment;  or 

c)  The  violation  presents  a  significant  health,  safety,  or  environmental  threat. 
4}  The  YioladpQ  doca  ngt  invplvfl  criminal  condugi. 

5)  Thg  bmincsa  mitku  the  Yiolation  uvi  remgdiM  any  harm  Mspgaftd  wiU;  the  Yiolatigni 

Nyjthin  <t\x  months  of  its  discovery.   Small  businctsci  m»y  have  an  additional  ax  months,  if 
necessary,  to  correct  the  violation  if  pollution  prevention  technologies  will  be  used. 

PENALTY  MmCATION  GUIDELINES 

♦  If  a  small  business  satisfies  all  of  the  criteria,  EPA  will  eliminate  the  entire  dvil 
penalty. 

♦  If  a  small  businc&s  meets  all  of  the  criteria,  excqK  It  needs  a  longer  corrections  period 
than  provided  by  criterion  5,  EPA  will  waive  \ip  to  1CX)%  of  the  gravity  component  of 
the  penalty,  but  may  seek  the  full  amount  of  any  economic  benefit  as.sociated  with  the 
violations. 

^         If  a  small  business  has  not  met  all  the  criteria  above,  but  has  otherwise  made  a  good 
faith  effort  to  comply,  EPA  will  exerdse  its  discretion  not  to  file  an  enforcement 
action  seeking  civil  penaltia  or  to  mitigate  its  demand  for  penalties  to  the  maximum 
extent  appropriate. 

APPUCABIUTY  TO  STATES 

♦  EPA  will  defer  to  State  actions  that  are  generally  consistent  with  this  policy. 

EFFECTIVE  DATE  AND  NEXT  STEPS 

^        This  Interim  Policy  will  be  announced  at  the  White  House  Conference  on  Small 
Business  and  will  be  effective  immediately.  EPA  will  publish  the  Interim  Policy  in 
the  Federal  Register  shortly  for  public  comment.  After  considering  comments,  EPA 
will  finalizethis  policy  later  this  year. 

For  further  Infonnadon,  contact  Elliott  GUberg  at  a02}  5«4-2310,  or  DarM  Hlodin  at 
(202)  564-6004. 


219 


U.S.  Department  of  Justice 

Environmeni  and  Natural  Resources  Division 


V/aihinglon  DC  :0^.W 


July  19,  1995 
MEMORANDUM  TO  THE  ATTORNEY  GENERAL 


THROUGH  THE        ASSISTANT  ATTORNEY  GENERAL,  OFFICE  OF  POLICY 
DEVELOPMENT 

ASSOCIATE  ATTORNEY  GENERAL 

DEPUTY  ATTORNEY  GENERAL 

FROM:      Lois  J.  Schiffer,  Assistant  Attorney  General, 
Environment  &  Natural  Resources  Division 

RE:       Regulatory  Reform   --  Waiver  of  Penalties  for  Small 
Businesses  and  Reduction  of  Reports 

The  attached  policy  was  developed  in  response  to  the 
President's  memorandum  of  April  21,  1995,  asking  the  Department  and 
other  agencies  to  implement  specific  policies  of  the  President 
concerning  waiver  of  penalties  for  small  businesses  and  cutting  the 
frequency  of  regularly  scheduled  reports. 

Waiver  of  Penalties  for  Small  Businesses 

The  Environment  and  Natural  Resources  Division 
anticipates  that  it  will  rarely  be  called  upon  to  implement  this 
policy  because  of  its  applicability  only  to  small  businesses  and 
due  to  several  preconditions,  e.g. ,  the  violation  must  have  been 
detected  for  the  first  time  in  a  compliance  assistance  program;  the 
violation  does  not  involve  criminal  conduct;  tfie  violation  does  not 
present  a  significant  threat  to  health,  safety,  or  the  environment, 
etc.  The  Division  receives  very  few  referrals  from  our  client 
agencies  for  judicial  enforcement  that  would  meet  these  conditions 
and  would  expect  to  receive  even  fewer  such  cases  in  the  future 
since  our  client  agencies  will  also  be  implementing  the  President's 
memorandum.  Nonetheless,  the  Division  has  developed  the  attached 
policy,  which  it  would  implement  in  any  case  in  which  it  were 
requested  to  seek  a  penalty  from  a  small  business  under  the 
conditions  specified.  The  policy  would  apply  only  to  those  cases 
in  which  the  Division  seeks  a  civil  judicial  penalty  on  behalf  of 
a  client  agency.  It  does  not  include  penalty  collection  actions  or 
appeals  of  administrative  penalty  actions.  It  also  excludes  civil 
judicial  penalty  actions  pursuant  to  the  Marine  Mammal  Protection 
Act,  because  that  authority  is  used  so  rarely;  penalty  actions 
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under  the  Comprehensive  Environmental  Response,  Compensation,  and 
Liability  Act  ("CERCLA"),  because  the  Division's  penalty  authority 
under  CERCLA  extends  only  to  violations  of  compliance  orders  and 
does  not  include  failure  to  comply  with  a  statutory  or  regulatory 
requirement;  and  penalty  actions  under  the  Public  Water  System 
Supervision  Program  of  the  Safe  Drinking  Water  Act,  because  EPA 
excludes  such  actions  from  its  corresponding  policy  on  the  ground, 
among  others,  that  the  program  already  requires  voluntary 
disclosure  of  violations. 

Cutting  Frequency  of  Reports 

The  Environment  and  Natural  Resources  Division  does  not 
receive  any  regularly  scheduled  reports  from  the  public.  It 
receives  only  reports  required  by  consent  decrees  negotiated  by  the 
parties  to  an  enforcement  action,  and  the  frequency  of  those 
reports  are  tailored  to  the  specific  circumstances  of  the  case. 
Thus,  the  Division  has  no  need  of  and  has  not  developed  "a  pol'icy 
for  cutting  the  frequency  of  reports. 


Attachment 
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U.S.  Dcpartmcnl  of  Justice 

Environment  and  Natural  Resources  Division 


AssLsiani  Anomr)-  General  Washmgion.  DC.  20530 

July  19,  1995 


MEMORANDUM 

TO:        ALL  ATTORNEYS 

,$FROM:      Lois  J.  Schiffer,  Assistant  Attorney  General, 

Environment  &  Natural  Resources  Division      - 

RE:       Regulatory  Reform  --  Waiver  of  Penalties  for  Small 
Businesses 

Attached   is   the   Environment   &   Natural   Resources 
Division's  Interim  Policy  on  Penalty  Mitigation  for  Small  Business 
The  policy  was  developed  in  response  to  a  Presidential  memorandum 
of  April  21,  1995,  asking  the  Department  and  other  agencies  to 
develop  policies  enumerating  the  conditions  under  which  penalties 
for  small  businesses  would  be  waived  in  civil  enforcement  actions 
The  policy  is  intended  to  be  consistent  with  the  Environmental 
Protection  Agency's  Interim  Policy  on  Compliance  Incentives  for 
Small  Businesses,   60  Fed.   Reg.   32,675   (June  23,   1995),   and 
accordingly,  may  be  revised  when  EPA' s  policy  is  issued  in  final 
form.    Please  begin  applying  this  policy  immediately  in  any 
enforcement  action  to  which  it  is  applicable.    If  you  have 
questions  concerning  implementation  of  the  policy,  please  call 
Nancy  Stoner  or  Russell  Smith  in  the  Policy,  Legislation,  and 
Special  Litigation  Section  at  514-0287  and  514-0279,  respectively. 

_  Attachment 


22-420  96-8 
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July  19,  1995 


U.S.  DEPARTMENT  OF  JUSTICE 

ENVIRONMENT  AND  NATURAL  RESOURCES  DIVISION 

INTERIM  POLICY  ON  PENALTY  MITIGATION  FOR  SMALL  BUSINESSES 

Purpose :   This  policy  is  intended  to  promote  environmental 
compliance  among  small  businesses  by  providing  compliance 
incentives  for  participation  in  federal  and  state  compliance 
assistance  programs  and  prompt  correction  of  violations 
discovered  therein.   It  is  intended  to  be  consistent  with  EPA's 
Interim  Policy  on  Compliance  Incentives  for  Small  Businesses,  60 
Fed.  Reg.  32,675  (June  23,  1995),  and,  accordingly,  may  be 
revised  when  EPA's  policy  is  issued  in  final  form. 

Applicability:   This  policy  applies  to  settlement  of  claims  for 
penalties  in  any  civil  enforcement  action  brought  by  the" 
Environment  and  Natural  Resources  Division  (Division)  against 
small  businesses  pursuant  to  the  following  statutes:  the  Clean 
Water  Act;  the  Clean  Air  Act;  the  Resource  Conservation  and 
Recovery  Act;  the  Safe  Drinking  Water  Act;  the  Toxic  Substances 
Control  Act;  the  Emergency  Planning  and  Community  Right  to  Know 
Act;  the  Federal  Insecticide,  Fungicide,  and  Rodenticide  Act;  and 
the  Marine  Research  Protection  and  Sanctuaries  Act.   This  policy 
is  effective  immediately.   It  applies  to  all  civil  judicial 
enforcement  actions  filed  after  the  effective  date  of  this  policy 
and  to  pending  cases  in  which  the  government  has  not  reached  an 
agreement  in  principle  with  the  alleged  violator  on  the  amount  of 
the  civil  penalty. 

This  policy  is  not  applicable  to  penalty  collection  actions; 
to  penalty  claims  in  civil  judicial  enforcement  actions  filed  by 
the  Division  pursuant  to  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability  Act  or  the  Public  Water 
System  Supervision  Program  of  the  Safe  Drinking  Water  Act;  or  to 
claims  for  restitution,  damages,  natural  resource  damages,  cost 
recovery,  civil  forfeiture,  or  any  other  type  of  relief  other 
than  civil  penalties. 

For  purposes  of  this  policy,  "small  business"  means  facilities 
owned  by  a  person,  corporation,  partnership,  or  other  entity 
operating  a  business  that  employs  100  or  fewer  individuals  (on  a 
company- wide  basis  including  parent  companies,  subsidiaries,  ana 
affiliates)  .  ^ 


^  Although  small  landowners  of  non- commercial  real  property 
subject  to  regulation  under  federal  environmental  protection 
statutes  are  not  covered  by  this  "small  business"  policy,  similar 
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Criteria  for  civil  penalty  mitigation  under  this  policy: 

To  receive  penalty  mitigation  under  this  policy  for 
violations  discovered  in  a  compliance  assistance  program,  a 
person  or  entity  must  be  an  eligible  "small  business"  as  defined 
herein  and  the  violations  must  qualify  for  penalty  mitigation 
pursuant  to  the  criteria  enumerated  below: 

A  small  business  is  eligible  for  penalty  mitigation  pursuant  to 
this  policy  if: 

(1)  it  voluntarily  requests  and  receives  compliance 
assistance  from  a  non-confidential  government  program  or  a 
non-confidential  government -supported  program; 

(2)  it  has  not  previously  been  subject  to  a  warning  letter, 
notice  of  violation,  field  citation,  enforcement  action,  or 
other  notification  by  a  government  agency  within  the  last 
five  years  for  violation  of  the  requirement  as  to  which  the 
small  business  seeks  penalty  mitigation  pursuant  to-thiS' 
policy; 

(3)  it  has  not  been  subject  to  two  or  more  enforcement 
actions  for  violations  of  any  environmental  requirements  in 
the  past  five  years,  even  if  this  is  the  first  violation  of 
the  particular  requirement  as  to  which  the  small  business 
seeks  penalty  mitigation  pursuant  to  this  policy;  and 

(4)  it  has  at  all  times  demonstrated  a  good  faith  attempt 
to  comply  with  the  law. 

A  violation  by  an  eligible  small  business  must  meet  the  following 
criteria  to  receive  penalty  mitigation  pursuant  to  this  policy; 

(1)  the  violation  must  have  been  detected  for  the  first 
time  in  the  compliance  assistance  program; 

(2)  the  violation  did  not  cause  actual,  serious  harm  to 
public  health,  safety,  or  the  environment; 

(3)  the  violation  does  not  present  an  imminent  and 
substantial  endangerment  to  public  health  or  the 
environment; 

(4)  the  violation  does  not  present  a  significant  threat  to 
health,  safety,  or  the  environment; 

(5)  the  violation  does  not  involve  criminal  conduct;  and 


considerations  for  penalty  mitigation  will  appy  to  such  landowners. 
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(6)   the  violation  is  corrected  during  the  correction  period 
of  up  to  180  days  specified  in  writing  by  the  federal  or 
state  agency  providing  or  supporting  the  compliance 
assistance  program.   For  violations  that  cannot  be  corrected 
within  90  days,  the  correction  period  may  be  extended  for  an 
additional  period  not  to  exceed  90  days  so  long  as  the 
business  enters  into  a  written  agreement  that  sets  forth  the 
additional  steps  to  be  undertaken  by  the  business  to  achieve 
compliance.   Correcting  the  violation  includes  remediating 
any  environmental  harm  associated  with  the  violation. 

Penalty  mitigation  guidelines: 

(1)  Each  small  business  eligible  for  participation  in  this 
program  will  receive  a  grace  period  in  which  to  correct  any 
violations  meeting  the  criteria  for  compliance  incentives 
pursuant  to  this  policy.   No  penalties  will  be  sought  for 
any  such  violations  if  corrected  during  the  specified 
correction  period. 

(2)  If  a  small  business  meets  all  of  the  criteria  except 
that  the  agency  providing  compliance  assistance  has 
determined  that  it  needs  a  corrections  period  longer  than 
180  days,  up  to  100%  of  the  gravity  component  of  the  penalty 
will  be  waived,  after  consideration  of  the  statutory  factors 
pertaining  to  determination  of  an  appropriate  penalty,  but 
the  full  amount  of  the  economic  benefit  of  the  violations 
may  be  recouped.   Any  corrections  period  of  longer  than  180 
days  must  be  incorporated  into  an  enforceable  order. 

Note:  Irrespective  of  whether  a  small  business  is  eligible  for 
penalty  mitigation  pursuant  to  this  policy,  the  Division  retains 
its  existing  enforcement  discretion  not  to  bring  an  enforcement 
action  or  not  to  seek  all  or  a  portion  of  the  available 
penalties,  if  circumstances  warrant  such  leniency.   Regulated 
entities,  including  small  businesses,  are  also  eligible  for 
penalty  mitigation  for  violations  detected  in  an  environmental 
self-audit  or  self -evaluation,  voluntarily  disclosed,  and 
promptly  corrected  under  the  conditions  specified  in  EPA' s 
Voluntary  Environmental  Self -Policing  and  Self -Disclosure  Interim 
Policy  Statement,  60  Fed.  Reg.  16875  (April  3,  1995). 

Private  Rights:   This  policy  is  intended  to  provide  guidance  to 
Department  attorneys  in  the  exercise  of  their  prosecutorial 
discretion.   It  is  not  intended  to,  does  not,  and  may  not  be 
relied  upon  to  create  a  right  or  benefit,  substantive  or 
procedural,  enforceable  at  law  by  a  party  to  litigation  with  the 
United  States.   It  does  not  in  any  way  limit  the  lawful 
litigation  prerogatives  of  the  Department  of  Justice  or  the 
Environmental  Protection  Agency.   The  Department  reserves  the 
right  to  change  this  policy  at  any  time,  without  prior  notice. 
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Paul  R.  Pormey 

Vict  pTcsiderx  ind  Senior  Fellow 


11  January  1992 


Hr.  Thc-js  A.  C*3>pl>«ll 
G«ner«l  Couneel 
Hatlorul  Oceanic  and 

Atmospheric  Administration 
U.S.  Departasnt  of  Coramerce 
Rocm  5816 

14th  and  Conjtitution  Avenue,  NV 
Kashinjton,  DC  20230 

Dear  Tom: 

In  behalf  ot   co-chairs  Kenneth  Arrow  and  Robert  Solow,  «s  well  as  Edward 
Leaner,  Roy  ^adn•^,  and  Howard  Schuiaan,  I  an  very  pleased  to  submit  the 
enclosed  final  report  of  the  Contingent  Valuation  Panel  (Panel),  appointed 
by  the  Office  of  General  Counsel  to  consider  Che  reliability  of  the 
contingent  valuation  (or  CV)  methodology  in  meajuring  passive-use  values  of 
natural  reaources. 

The  Panel  concludes  that  CV  studios  can  produca  estioates  reliable  enough 
to  be  the  starting  point  for  a  judicial  or  edministrative  deterninaticn  of 
natural  resource  damages  —  including  lost  pasaive-use  value.  To  be 
acceptable  for  thia  purpose,  though,  such  studies  should  adhere  closely  to 
the  guidelines  described  in  the  report.  It  is  not  necessary  that  every 
injunction  b«  eoapletely  obeyed;  honever,  the  acre  closely  the  guidelines 
are  followed,  the  more  reliable  the  result.  A  CV  stpdy  that  is  carefully 
constructed,  administered,  and  analyzed  will  contain  information  that 
judges,  juries  and  other  declsionraakers  will  wi»h  to  use,  in  combination 
with  other  evidence,  including  the  testimony  of  expert  witnesses. 

The  report  ia  organized  in  the  following  way.   Section  I  is  the 
Introduction  to  the  report.  In  Section  II,  the  drawbacks  of  the  CV 
techni<iue  are  discussed.  Section  III  discusses  several  key  iasues  . 
concerning  the  use  of  the  CV  technique.   Section  iv  includes  guidelines  to 
which  the  Panel  believes  any  CV  study  should  adhere  if  the  study  is  to 
produce  infortnatioa  useful  in  natural  resource  damage  assescoents.  In 
Section  V  a  research  agenda  is  described.  Section  VI  presents  the  Panel's 
conclusions,  in  more  detail. 


226 


In  trinsaittinj  this  rtport,   vt  wish  to  thinX  you,   UM*11  Luthi,   Linda 
Burlington  and  th«  oth.t  mmhtz,  of  NOAA's  Daniqe  AasajsBfint  Rtgil.tions 
Ttaa  for  th«  out.tandinj  sappcn  and  »ssistance  providad  to  th*  plnel 
your  collectivo  .fforts  wer«  above  and  bayond  tbe  cill  of  duty  and  our 
report  la  th«  batter  for  theo.  •• 

Wt  hope  th«  report  viil  be  useful  in  your  ruleoaJcing  efforts. 


Sincerely, 


Paul  R.  Pottnev 
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Report  of  the  NOAA  Panel  on  Contingent  Valuation 

January  11,  1993 


Kenneth  Arrow 

Robert  Solov 

Paul  R.  Portney 

Edward  £ .  Le aaer 

Roy  Radner 

Howard  Schuman 
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R«port  of  th«  HOAX  Pan«l  on  Contingent  Valuation 
Data:  January  12,   1993 

I.   INTROOCCTION 

Dndar  tha  Oil  Pollution  Act  of  1990,  the  Praaidant— acting 
through  tha  Dndar  Sacratary  of  Coaaarca  for  Ocaana  and 
Atmosphera — is  raquirad  to  iaaua  ra9ulationa  aatablishing 
procedures  for  aseosBizvg  daoagas  to  or  destruction  of  natural 
resources  resulting  froa  •  discharge  of  oil  covered  by  the  Act. 
These  procedures  tra  to  ensura  tha  recovery  of  restoration  costa 
as  veil  as  the  dicinution  in  value  of  the  affected  resources  and 
any  reasonable  coats  of  conducting  tha  dasage  assessment. 

At  least  soae  of  the  values  that  might  be  diainiahed  by  such 
a  discharge  are  relatively  straightforvard  to  aeasure  through 
inforaation  revealed  in  aarket  transactions.  For  instance,  if 
'  the  discharge  kills  fish  and  thereby  reduces  the  incases  of 
conAercial  fishermen,  their  losses  can  reasonably  ba  calculated 
by  the  reduced  catch  BUltipliad  by  tha  aarkot  price  (s)  of  tha 
fish  (less,  of  course,  any  costa  they  would  have  incurred). 
Similar ly,  if  tha  discharge  of  oil  discourages  tourist  travel  to 
an  area,  the  lost  incoaes  of  those  owning  and/or  (derating 
Botels,  cottages,  or  other  facilities  can  be  reasonably 
represented  by  the  difference  in  revenues  between  the  affected 
period  and  a  "nortsal"  season.   Even  the  losses  to  recreational 
fisharaen,  boaters,  swiaaera,  bikers,  and  others  who  sake  active 
use  of  the  areas  affected  by  the  discharge  can  ba  included  in  tha 
estimate  of  dlalnished  value,  although  these  losses  will 
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generally  b«  •oaewhat  13X9   difficult  to  valu*  thaji  tb»   »or« 
obviouB  out-o£-poc)c«t  loBsas. 

Tha  lossai  described  above  hAve  cose  to  be  knovn  &•  lost 
"use  values"  because  they  are  experienced  by  those  vho,  in  a 
variety  of  different  ways,  nake  active  use  of  the  resources 
adversely  affected  by  the  discharge.   But  for  at  least  the  last 
twenty-five  years,  econontsts  have  recognized  tha  possibility 
that  individuals  who  noJce  no  active  use  of  a  particular  beach, 
river,  bay,  or  other  such  natural  resource  aight,  nevertheless, 
derive  satisfaction  from  its  mere  existence,  even  if  they  never 
intend  to  aaXe  active  use  of  it. 

This  concept  has  cob€  to  be  known  as  "existence  value"  and 
it  is  the  major  element  of  what  are  now  referred  to  as  "non-use" 
or  "passive-use"  values  (the  latter  term  is  employed  in  the 
balance  of  this  report) .   In  regulations  promulgated  by  the 
Department  of  the  Interior  in  198 fi  under  the  Comprehensive 
Environmental  Response,  Compensation,  and  Liability  Act  — 
regulation&jthat  also  pertained  to  natural  resource  dasage 
assessments  —'passive-use  values  were  included  aoong  the  losses 
for  which  trustees  could  recover.  The  inclusion  of  passive-use 
values  was  recently  upheld  by  the  D.  C.  Court  of  Appeals  (State 

pf  <?hi<?  v.  t?^pflrtffignt  Qg  the  Interlgr,  eso  F.2d  432  (o.c.  cir. 
1989)),  as  long  as  they  could  be  reliably  measured. 

This  begs  an  interesting  and  importeuit  question,  however. 
If  passive-use  values  are  to  be  included  aaong  the  compensable 
losses  for  which  trustees  can  sake  recovery  under  the  Oil 
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3 
Pollution  Act,  how  will  th«y  b«  estimated?  Unllk*  lo«8t«  to 
coaaercial  fishermen  or  recreetlonal  property  ownera,  there  ere 
no  direct  market  traneectione  thet  cen  be  observe  to  provide 
Information  on  which  estimate*  can  be  based.  Unlike  losses  to 
boaters,  svisaers,  recreational  fishermen  and  others,  there  exist 
no  indirect  methods  through  which  market  data  CAn  provide  at 
least  some  clues  as  to  lost  values.  In  other  words,  there  appear 
to  be  neither  obvious  nor  even  subtle  behavioral  trails  that  can 
provide  information  about  lost  passive-use  values. 

Some  evcperts  believe  that  there  exists  an  approach  that  can 
provide  useful  information  about  the  economic  significance  of  the 
lost  passive-use  values  individuals  may  suffer  vhen  oil 
discharges  damage  natural  resources.  Known  as  the  contingent 
valuation  (or  CV)  technique,  this  approach  is  based  on  the  direct 
elicitation  of  these  values  from  individuals  through  the  use  of 
carefully  designed  and  administered  sample  surveys.   Its  appeal 
lies  in  its  potential  to  inform  damage  assessment  in  an  area 
(lost  passive-use  values)  where  there  appear  to  be  no  behavioral 
trails  to  be  followed. 

Typically,  CV  studies  provide  respondents  with  infonoation 
about  a  hypothetical  government  program  that  vould  reduce  the 
likelihood  of  a  future  adverse  environmental  event  euch  as  an  oil 
spill,  chemical  accident,  or  the  like.   Respondents  are  usually 
given  eose  specific  information  about  the  exact  nature  of  the 
damages  that_ the  program  in  question  would  prevent.   And  they  are 
also  confronted  in  the  study  with  a  quastion  or  guestiona  that 
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4 
provide  information  a±out  th«  •conoaic  Mcrific*  th«y  would  hava 
to  »ake  to  eupport  th«  anvironmantal  program.   Thle  aay  t&Xe  tha 
fom  of  an  op«n-«ndttd  qu««tion  aflJcing  what  ifl  the  Kaxiaua  axount 
they  would  be  willing  to  pay  for  the  prograa  in  question;  it  »ay 
involve  a  series  of  questions  confronting  thea  with  different 
prices  for  the  prograa  depending  on  their  previous  anawara;  or  it 
nay  taxe  the  form  of  a  hypothetical  referendua  (like  a  school 
bond  iesue)  in  which  respondents  are  told  how  much  each  would 
have  to  pay  if  the  aeasure  passed  and  are  then  asked  to  cast  a 
simple  "yes"  or  "no"  vote.   (The  conceptually  correct  measure  of 
lost  passive-use  value  for  environnental  damage  that  has  already 
occurred  is  the  miniiBuio  »Kiount  of  compensation  that  each  affected 
individual  would  be  willing  to  accept.  Nevertheless,  because  of 
concern  that  respondents  would  give  uhrealistically  high  answers 
to  such  questions,  virtually  all  previous  CV  studies  have 
described  scenarios  in  which  respondents  are  asked  to  pay  to 
prevent  future  occurrences  of  sinllar  accidents.  This  is  the 
conservative  choice  becaufiTe  willingness  to  accept  compensation 
should  exceed  willingness  "to  pay,  if  only  trivially;  M«   say  core 
about  other  biases  below.) 

The  CV  technique  has  b«en  used  for  twenty  years  or  60  to 
estimate  passive-use  values.   In  the  last  five  years,  however, 
there  has  been  a  dramatic  increase  in  the  number  of  acadeisic 
papers  and  presentations  related  to  the  CV  technique.   This  is 
due  in  part  to  the  availability  of  comprehensive  reference  tearts 
on  the  subject  (Mitchell  and  Carson  (1989),  for  instance),  and  to 
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th«  growing  tnterwt  both  nationally  and  Intamationally  In 
•nvlronaantal  problam.  and  policlM.  But  it  i.  al»o  attritoutabl. 
to  th«  growing  uj«  of  th«  CV  t«clml«ia«  in  wtiKiting  lo«t 
pa5Bive-u»«  value*  in  litigation  arising  fron  Btata  and  federal 
■tatutes  doBignod  to  protect:  natural  rB»ourc««.   Since  QhJQ  Yt 
Pft>f».rt^°">"<^  gf  thft  Tntartor  ad»itt«l  the  concept  of  p&aeive-UM 
values  in  dawige  assearaente,  thie  can  only  give  added  Ispetuj  to 
the  use  of  CV  in  euch  litigation. 

The  CV  technique  is  the  iwbject  of  great  controversy.  Its 
dotractors  argue  that  respondents  give  ansvere  that  ar« 
inconsistent  with  the  tenets  of  rational  choica,  that  these 
respondents  do  not  understand  what  it  is  they  are  b«ir>g  asked  to 
value  (and,  thus,  that  stated  values  reflect  Bore  than  that  which 
they  are  being  asked  to  value) ,  that  respondents  fail  to  take  CV 
questions  seriously  because  the  results  of  the  surveys  are  not 
binding,  and  raise  other  objections  as  %rall.  Proponents  of  the 
CV  technique  acknowledge  that  Its  early  (and  even  soae  current) 
applications  suffered  froe  many  of  the  problems  critics  have 
noted,  but  believe  that  sore  recent  and  coaprehensive  studies 
have  already  or  soon  will  be  able  to  deal  with  these  objections. 

This  (Bomettmes  acriBonious)  debate  has  put  the  Hational 
Oceanic  and  Ataospheric  Adsinietration  CNO^A)  in  a  very  difficult 
spot.   NOAA  must  decide  in  pronulgating  the  regulations  under  the 
oil  Pollution  Act  whether  the  CV  technique  is  capable  of 
providing  reliable  infoniation  about  lost  existence  or  other 
passive-use  values.   Tovard  this  end,  NOAA  appointed  the 
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Contingant  Valuation  Pan«l  to  considar  tiiia  que»tion  and  sales 
recoBmendationa  to  it. 

This  report  is  tb«  product  of  th*  Panel's  deliberations 
and  i«  organited  in  the  following  vay.   Following  this 
introduction,  the  drawbaclcB  to  the  CV  techAiq[ue  are  discussed  in 
Section  IZ.   Section  III  discusses  several  key  issues  concerning 
the  design  of  CV  surveys,  including  use  of  the  referendua  toroAt 
to  elicit  individual  values,  ways  of  addressing  the  so-called 
"enhedding"  problejn,  and  the  evaluation  of  damages  that  last  for 
soDe  period  but  not  forever.   Section  IV  presents  guidelines  to  ' 
which  the  Panel  believes  any  CV  study  should  adhere  if  the  study 
is  to  produce  infomation  useful  in  natural  resource  daaage 
assessment.   (These  are  elaborated  upon  in  an  Appendix.)   In 
Section  V  a  research  agenda  is  described;  it  is  the  Panel's 
belief  that  future  applications  of  the  CV  technique  may  be  less 
tine-consuxing  and  contentious  if  the  research  described  in  the 
agenda  is  carried  out.  Section  VI  presents  tha  Panel'8 
conclusions. 

II.   CRITICISMS  or  THE  COHTIHGEHT  VALDATION  METHOD 

The  contingent  valuation  method  has  been  criticired  fot  aany 
reasons  and  the  Panel  believes  that  a  number  of  these  critioisos 
are  particularly  coupelling.   Before  identifying  and  discussing 
these  problems,  however,  it  is  worth  pointing  out  that  they  all 
take  on  added  importance  in  light  of  the  impossibility  of 
validating  externally  tha  results  of  CV  studies.   It  should  be 
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noticftd,  hovevwr,  that  thl*  •«*•  di»«dv»nt«9«  «u»t  inh«r«  In  aux 
■Bthod  of  oasotlny  daa&g**  from  deprivation  of  p«»«lv«-as«.   It 
!•  not  «pecial  to  th«  CV  approach  althoutjb,  aa  au^gaat^  In 
saction  I,  thara  ara  currantly  no  othar  mathoda  capabla  of 
providing  Information  on  thasa  values. 

One  vay  to  avada  this  difficulty,  at  leaat  partially,  la  to 
construct  expariaants  in  which  an  artificial  opportunity  is 
created  to  pay  for  cnvironnental  goods.   The  goods  in  quastion 
c&n  perfectly  well  involva  passiva  use.  Then  the  results  of  a  CV 
estinate  of  willingness  to  pay  can  b«  conparod  with  the  •real* 
results  vhen  the  opportunity  is  aada  available  to  the  aaaa  sasple 
or  an  analogous  saapla. 

A  few  such  experinents  have  been  atteapted.  The  sost 
recent,  due  to  Seip  and  Strand  (1992),  used  C7  to  sstiBats 
willingness  to  pay  for  vesbership  in  a  Norwegian  organization 
devoted  to  anvironaental  affairs,  and  compared  this  estisats  with 
actual  responses  vhen  a  nuabsr  of  the  saxie  respondants  vers 
presented  with  an  opportunity  actually  to  contribute.  The 
IFinding  was  that  self-reported  willingness  to  pay  was 
significantly  greater  than  "actual"  willingness  to  pay.  A  recent 
stuoy  by  Duffield  and  Patterson  (1991)  took  as  the  environaental 
amenity  in  q[uestion  the  Aainten&nce  of  streaa  flow  in  two  Mont&na 
rivers.  The  rivers  in  question  provided  spawning  grounds  for  two 
rare  species  of  fish;  passive  use  was  believed  to  be  the  aain 
motivation  for  reopondenta.   One  of  two  parallel  sauples  was 
aBked  about  hypothetical  willingness  to  contribute  to  the  Montana 
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Nature  Conservancy  vhich  vould  then  Balnt&in  straas  f lov;  the 
other  vae  offered  en  opportunity  actually  to  contribute  to  th« 
sane  organisation  for  the  same  purpose.   It  was  found  that 
response  rates  and  expressed  villingness  to  contribute  vere 
significantly  higher  vhen  the  contribution  vas  hypothetical  than 
when  "expressed  willinijness"  seant  an  ismediate  cash 
contribution.  On  the  other  hand,  the  size  of  contribution*, 
hypothetical  in  one  case  and  actual  in  the  other,  was  not  such 
different  as  between  those  who  said  they  vould  contribute  and 
those  who  did  so. 

These  studies  suggest  that  the  CV  technique  is  likely  to 
overstate  "real"  villingness  to  pay.  Duffield  and  Patterson, 
however,  hold  out  hope  that  the  differences  are  small  enough  and 
predictable  enough  that  CV  estiaates  could  be  discounted  for 
possible  overstatement  and  then  used  as  a  conservative  estinate 
of  willingness  to  pay.  Clearly  more  such  experiaents  vould  be 
useful.  -1  • 

A  less  direct^-test  o:^  the  "reality"  of  CV  eistimates  of  lost 
passive  use  values'^is  to  Use'the  technique  to  estimate 
villingnesa  to  pay  for  ordinary  narlcet  goods  and  then  to  compare 
the  results  vith  actual  purchases.  This  has  been  tried  by 
Dickie,  Fisher,  and  Gerklng  (1987)  using  the  demand  for 
strawberries.  When  the  data  were  re-analyzed  by  Diamond, 
Kaueman,  Leonard,  and  Denning   (1992),  it  was  found  that  the  CV 
approach  t&nded  systematically  to  overestimate  quantity  demanded 
at  each  price,  BOBetimes  by  as  much  as  50  percent.  This  result 


236 


9 
has  to  b«  quallfl«<l  in  two  v«y«.      rirat,  th«  original  CV  »twly 
a«em«  to  hava  b«an  fairly  caaual  by  tha  atandarda  now  propoaad  by 
practttionars;  pre-taating  and  i«provamant  of  tha  aurvay 
inatruaant  «ight  (parbapa)   hava  narrowed  tha  gap.     And  aacond,    it 
seems  to  go  too  far  to  concluda  fro»  ayataaatic  over-a»ti*atlon 
that  tha  CV  study,  avan  aa  conductad,  provides  no  infonation 
about  tha  daaand  for  atrawberrias.     Kuch  of  the  aaaa  could  b« 
said  €ax>ut  a  study  aubalttad  to  the  Ptnei  by  Cuimings  and 
Harrison  (1992)   comparing  hypothetical  and  demonstrated     - 
vllllngness  to  pay  for  ssall  household  goods.      (Sea  also  Bishop 
and  Heberlein   (1979).) 

External  validation  of  the  CV  »ethod  remains  an  ijiportant 
issue.     X  critically  important  contribution  could  co»e  froa 
experiaents  in  vhich  state-of-the-art  CV  studies  are  eaployed 
in  contexts  where  they  can  in  fact  he  compared  with  "real" 
behavioral  willingness  to  pay  for  goods  that  can  actually  b« 
bought  and  sold. 

Of  the  other  probleas  arising  in  C7  studies,  tha  following 
are  of  sost  concern  to  the  Panel  t      (i)    the  contingent  valuation 
method  can  produce  results  that  appear  to  be  inconsistent  with 
assumptions  of  rational  choice;    (ii)   responses  to  CV  surveys 
sometimes  seem  implausibly  large   in  view  of  the  many  prograjaa  for 
which  individuals  night  be  aB);ed  to  contribute  and  the  existence 
of  both  public  and  private  goods  that  might  be  substitutes  for 
the   resource (8)    in  question;    (iii)    relatively   few  previous 
applications  of   tha  CV  method  have  reminded  respondents 
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forcefully  of  the  budget  constraint*  xinder  which  all  muat 
operate;  (iv)  it  io  difficult  in  CV  «urveyB  to  provide  adequate 
inforaation  to  respondents  alwut  thti  policy  or  prograa  for  which 
values  are  being  elicited  and  to  be  oure  they  have  absorbed  and 
eccopted  this  information  as  the  basis  for  their  responses; 
(V)  in  generating  aggregate  eatijiates  using  the  CV  technique,  it 
is  sometiaea  difficult  deteraining  the  "extent  of  the  market;" 
and  (vi)  respondents  in  CV  surveys  nay  actually  be  expressing 
feelings  about  public  spirttedneao  or  the  "varm  glow"  of  giving, 
rather  than  actual  vlllingness  to  pay  for  the  prograa  in 
question.   We  discuss  each  of  these  briefly. 

Inconsistency  vith  Rational  Choice 

Some  of  the  eopirical  results  produced  by  CV  studies  have 
been  alleged  to  be  inconsistent  vith  the  a'ssunptldns  of  rational 
choice.   This  raises  two  questions:   What  requireaents  are 
inposed  by  rationality?  Why  are  they  relevant  to"  the  evaluation 
of  the  reliability  of  the  CV  nethod?    ,:     ^ 

Rationality  in  its  weakest  form  rectuires 'certain  kinds  of 
consistency  anong  choices  made  by  individuals.  For  instance,  if 
an  individual  chooses  some  purchases  at  a  given  set  of  prices  and 
income,  then  if  some  prices  fall  and  there  are  no  other  changes, 
the  goods  that  the  individual  would  now  buy  would  make   hia  or  her 
better  off.   Stnilarly,  we  would  expect  an  individual's 
preferences  over  public  goods  (i.e.,  bridges,  highways,  air 
i    quality)  to  reflect  the  saiae  kind  of  consistency. 
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COBBon  notion*  of  rationality  Ii^ms*  oth*x  r*quir«a«nta 
vhich  ar«  r«l«vant  la  diff«r«nt  cont«xt».  Usually,  tlujviijh  no-t 
alvays,  it  is  rcaaonabl*  to  auppoa*  that  sora  of  aosatMng 
rttgard«d  as  good  is  battsr  so  long  as  an  individual  is  not 
satiatad.  This  is  in  ganaral  translated  into  a  villingnsss  to 
pay  somewhat  mors  for  Bors  of  a  good,  as  judgod  by  th* 
individual,  Also,  if  marginal  or  incraaental  villingness  to  pay 
for  additional  amovints  does  decline  with  the  amount  already 
available,  it  is  usually  not  reasonable  to  assuiss  that  it  ^ 
declines  very  abruptly. 

This  point  assiuaes  ioportance  in  view  of  soae  eapirical 
evidence  froa  cv  studies  that  villingness  to  pay  does  not 
increase  with  the  good.  In  one  study,  Kahneman  (1986)  found  that 
willingness  to  pay  for  the  cleanup  of  all  lakes  in  Ontario  vas 
only  slightly  more  t|ian  villingness  to  pay  for  cleaning  up  laXes 
in  just  one  region.   Evidence  of  this  kind  has  vultipliad  (see 
Kahneman  and  Kneteh  (1992),  Desvousges,  et  al.  (1992),  and 
Diaaond  fli_al.  (1992)).  Desvousges'  result  is  very  striking;  the 
average  villingnsss  to  pay  to  take  aeasures  to  prevent  2,000 
sigratory  birds  (not  endangered  species)  froa  dying  in  oil-filled 
ponds  vas  as  great  as  that  for  pr«venting  20,000  or  200,000  birds 
from  dying.   Diainishing  marginal  willingness  to  pay  for 
additional  protection  could  be  expected  to  reEult  in  aome  drop. 
But  a  drop  to  tero,  especially  when  the  willingness  to  pay  for 
the  first  2,000  birds  is  certainly  not  trivial,  is  hard  to 
•iqjlain  as  the  erpression  of  a  coi\si»tent,  rational  eat  of 
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choice*. 

It  has  b«en  argued  on  a  Bore  technical  level  that  the 
studies  finding  euch  apparent  InconBistenciee  are  defective,  that 
the  choices  are  not  presented  clearly  to  the  respondentB.   In  the 
study  referred  to  iaaediately  above,  for  instance,  respondents 
were  told  that  2,000  birds  was  "...auch  lees  than  1%"  of  the 
total  Bigxatory  bird  population  While  200,000  birds  VaS 
"...about  2%"  of  the  total.   This  may  have  led  respondents  to 
evaluate  the  programs  as  being  essentially  the  saae.   Eut  on  the 
face  of  it,  the  evidence  certainly  raises  some  serious  questions' 
about  the  rationality  of  the  responses. 

It  could  be  asked  vhether  rationality  is  indeed  needed.  Why 
not  take  the  values  found  as  given?  There  are  two  answers.  One 
is  that  we  do  npt  know  yet  how  to  reason  about  values  without 
-sone  assuaptibh  of  rationality,  if  indeed  it  is  possible  as  all. 
Rationality  reqpiireaents  inpose  a  constraint  on  the  possible 
values,  without  which  dasage  judgments  would  be  arbitrary.  A 
second  answer  is  that,  as  discussed  above,  it  is  difficult  to 
find  objective  counterparts  to  verify  the  values  obtained  in 
response  to  questionnaires.  Therefore,  some  fora  of  internal 
consistency  is  the  least  we  would  need  to  feel  some  confidence 
that  the  verbal  answers  corresponded  to  some  n  ality. 

Ipplflvgit>ility  of  Regpgnggff 

The  CV  method  is  generally  used  to  elicit  values  for  a 
specific  progran  to  prevent  environmental  damage,  vhether  it  be 
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daad  «niMl«,  •poil«g«  of  a  pri«tin«  wil<l»mM«  wm,  or  loss  of 
visibility  in  BOW  vT/  unusually  claar  araa.  Though  in  aaoh 
casa,  individuals  oCtan  exprass  taro  villittgnsM  to  pay,  avarag* 
villingnass  to  pay  ovar  tha  vbola  sampla  is  oftan  at  la&st  t  f«V 
dollars  and  frequently  $20  to  $50.  With  100,000,000  houaahold* 
in  tha  United  States,  the«a  raspensas  reault  In  vsry  lar^a 
totals,  frequently  over  $1  billion.   Sooe  have  arguad  that  thesa 
large  suma   are  in  themselves  incredible  and  caet  doubt  on  tha  CV 
method.  The  Panel  is  not  convinced  by  thio  arguaent,  slnoa  it  is 
hard  to  have  an  intuition  as  to  a  reasonable  total. 

But  there  is  a  different  problea  with  these  answers,  one 
can  envision  many  posoible  types  of  environ»«ntal  daaage  •—  oil 
spills  or  groundwater  contanination  in  xany  different  locations, 
visibility  impairsent  in  a  variety  of  places,  and  so  on.  Hould 
the  average  individual  or  household  tfiillz  be  willing  to  pay  $50 
or  even  $5  to  prevent  each  one?  This  seeas  very  unlikely,  sine* 
the  total  resulting  villinTnesa  to  pay  for  all  such  prograas 
could  easily  becone  a  vary  large  fraction  of  one' a  incoma  or 
perhaps  even  exceed  it. 

In  other  words,  even  if  the  willingness  to  pay  responses  to 
individual  environmental  Insulta  are  correct  if  only  one  progra» 
is  to  be  considered,  they  Ksy  give  over  as  tij&at«s,  when  there  are 
expected  to  be  a  large  nuisber  of  envirormentel  probleaa. 
Similarly,  if  individuals  fail  to  'Tcneider  eeriously  the  public 
or  private  goods  that  sight  be  substitutes  fbx   the  resources  in 
queotlo/i,  their  responses  to  questiona  in  a  CV  survey  way  be 
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unrealiatically  lar<J«. 

^bocno*   of  ■  Mftantnoful   Budget   Conatratrrt 

Sven  if  raapondants  in  CV  surveys  toXe  seriously  the 
hypothetical  referendua   (or  other  type  of)   questions  being  asked 
them,    they  aay  respond  without  thinking  carefully  about  how  nuch 
disposable   incoae  they  have  avail&hle  to  allocate  to  all  causes, 
public  and  private    (see  Kemp  and  Kaxvell    (1992)  ,    for  instance)  . 
Specifically,   respondents  might  reveal  a  villingrees  to  pay  of, 
say,    SlOO  for  a  project  that  would  reduce  the  risk  of  ax>  oil 
spill;   but  if  asXed  what  current  or  planned  ejcpenditures  they 
would  forgo  to  pay  for  the  pro<jraB,    they  night  instead 
re-evaluate  their  responses  and  revise  thea  downward.     This  is 
sinilar  to  the  problea  identified  inmedlately  above  where 
individuals, fail  to  think  of  the  possible  Bultiplicity  of 
environmental  projects  or  policies  they  might  be  asked  to    .. ,.- 
support.     To  date,  relativelv  few  cv  surveys  have  reaind^ 
respondents  convincingiy -<i'  ♦'-hfi- vexZ  resl  economic  constrainte 
within  which  spending  decisions  sust  be  Bade. 

Ipfpngation  ProviPJon  and  Acceptanga 

If  CV  surveys  are  to  elicit  useful  information  about 
willingness  to  pay,    respondents  must  understand   exactly  what   it 
is   they  are  being  asked  to  value    (or  vote  upon)    and  nust  accept 
the  scenario  in  fomulating  their  responses.      Frequently,   CV 
surveys  have   provided  only   sketchy  details  about  the  project (s) 
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b«inq  valued  and  this  call*  Into  <xua«tion  th«  AstlBat**  <3«rlv*d 
thar«fraa. 

Con«i(3«r  thm   folloving  ucaapl*.  Guppos*  information  it 
de«ir«d  about  individuals'  villingn«««  to  pay  to  pr«v«nt  a 
cheatcal  IcaJt  into  a  rivar.  Presumably,  thair  rasponsM  would 
depend  inportantly  on  hov  long  it  vould  taXe  for  tha  chaaical  to 
degrade  naturally  in  tha  river  (if  it  vould  at  all),  vbat 
ecological  and  hunan  health  damage  the  cheaical  vould  do  until  it 
had  degraded,  and  so  on.  Absent  infonaation  about  aucb  aattars, 
it  is  unreasonable  to  expect  even  very  bright  and  vell-inforaod 
respondents  to  place  aeaningful  values  on  a  progr&a  to  prevent 
leaks. 

Even  if  detailed  infomation  vere  supplied,  there  are  liaita 
on  the  ability  of  respondents  to  intemalire  and  thus  accept  and 
proceed  fron  the  inforaation  given.   It  is  one  thing  to  tell 
respondents  a&tter-of-factly  that  coaplete  recovery  will  occur 
in,  say,  two  years.  It  is  another  thing  for  tbtm  to  accept  this 
infomation  coapletely  and  then  incorporate  it  in  thair  answers 
to  difficult  questions. 

TO  return  to  the  exaaple  above,  respondents  who  take  a 
pesslnistic  view  of  the  probable  consequences  of  a  cheaical  leaX 
aire  likely  to  report  relatively  high  willingness  to  pay  to 
prevent  the  contamination  —  too  high,  in  fact.  If  in  actuality 
such  an  «vent  had  less  serioos  effects.   On  the  other  hand, 
respondents  with  an  exaggerated  sense  of  the  river's  assimilative 
capacity  or  "regenerative  power  could  be  expected  to  report  a 
willingness  to  pay  that  understates  their  "true"  valuation  if 
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provided  with  a  sore  complst*  description  of  IDcely  oons*q[u«no*a . 

To  r«p«at,  even  wlian  CV  •urvey*  provide  detailed  And 
accurata  infonuitlon  aboxrt  tiie  •« fact*  of  th«  prograjB  b«ing 
valued,  respondents  »u<t  accept  that  Infonaation  in  maJdng  their 
(hypothetical)  choice*.   If,  instaad,  respondents  rely  on  a  set 
of  heuristics  ("these  environmantal  accidents  are  seldoa  as  bad 
as  we're  led  to  believe,"  or  "authorities  alnost  alvays  put  too 
good  a  face  on  these  things"),  in  effect  they  vill  be  answering 
a  different  cjuestion  fron  that  being  asked;  thus,  the  resulting 
values  that  are  elicited  will  not  reliably  oeasure  willingness 
to  pay. 

Extent  <?f  tt;e  HflcKgt: 

Suits  for  enviromnental  damages  are  brought  by  truateaa  on 
behalf  of  a  legally  definable  group..  This  group  limits  the 
population  that  is  appropriate  tsr  deterajning  damages  even 
though  individuals  outside  of  ^i»  group  nay  suffer  loss  of 
passive  and  active  use.  Undersaapllng  and  even  zero  siu&p ling  of 
a  subgroup  of  the  relevant  population  nay  be  appropriate  if  the 
subgroup  has  a  predictably  low' valuation  of  the  resource.  For 
exanple,  the  authors  of  the  CV  study  conducted  in  connection  with 
the  Hestucca  oil  spill  limited  th«ir  s&jopl*  to  households  in 
Washington  and  British  Coluabia  possibly  >ftr«nB.ft_fcfe^»_<n><<v^<»;i,;^T« 
living  elsewhere  were  presumed  to  have  values  too  low  to  justify 
examination  (or  possibly  because  the  sponsors  of  the  study  were 
agencies  of  the  State  of  Washington  and  the  province  of  British 
Columbia  and  so  defined  the  legally  appropriate  population) 
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(Ro\rt,  Shaw,  and  SchulM,  X»»2) . 

"f^arn  Glov"  EffftCf 

Soa*  orltlcs  of  th«  CV  tachniqu*  (a.g.,  Diaaond  and  Eausaan 
(1992))  bav*  obaarvftd  that  tha  distribution  of  r«spon««t  to 
open-ended  questions  about  villin^neas  to  pay  cftan  is 
characterlted  by  a  significant  proportion  of  "xaroa"  —  people 
vho  vould  pay  nothing  for  the  prograa  —  and  also  a  number  of 
sizable  reports.  This  ti-BOdal  distribution-Nftl«o  charaoteritea. 
Individual  giving:  «08t  of  us  give  nothing  to  »ost  charities, 
but  give  non-trivial  aaounts  to  the  ones  ve  do  support  (at  least 
$10  or  $20,  say).  This  has  led  these  critic*  to  conclude  that 
individuals'  responses  to  CV  questions  serve  the  saxe  function  as 
charitable  contributions  —  not  only  to  swtpport  the  organization 
in  question,  but  also  to  feel  the  "vara  glow"  that  attends 
donating  to  worthy  causes  (see;  Andreonl  (1989)).  If  this  is  so, 
CV  responses  should  not  be  ta);en  as  reliabla  estisates  of  tme 
willingness  to  pay,  but  rather  as  indicative  of  approval  for  the 
environaental  prograB  in  question. 

III.   KEV  ISSOE8  IK  THE  DESIGN  OP  CONTINGEKT  VALUATION 
INSTRUMEHTS 

In  the  course  of  its  deliberations,  the  Panel  discussed  many 
issues  surrounding  the  design  of  CV  surveys.   Here  ve  provide  our 
views  on  several  issvies  that  are  «si>«cially  important.   In 
Section  rv  and  in  an  Appendix  to  this  report,  ve  provide  nuch 
greater  detail  on  the  cbaraot^eristlcs  of  a  valid  application  of 
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the  CV  Bfithod. 

TT^a  Pftfwrendum  Format 

Considered  as  a  survey,  a  CV  instruiftant  is  descriptive 
rather  than  explanatory.  Description  may  be  as  siaple  as 
reporting  univariate  averages  of  one  kind  or  another,  ffuch  as  the 
percentages  of  those  enployed,  seeking  work,  and  not  seeking  work 

in  the  United  States,  the  mean  nupber  of  rooas  occupied  by - 

American  households,  or  the  proportion  of  "likely"  voters^ 
favoring  one  or  another  candidate  in  an  upcoming  election.  A  CV 
study  seeks  to  find  the  average  willingness  to  pay  for  a  specific 
environmental  ioprovenent.  Nevertheless,  as  will  be  seen  later, 
it  is  often  desirable  to  ask  respondents  to  specify  the  reasons 
for  their  reported  choices. 

Univariate  descriptive  results  are  meaningful  nainly  when 
the  alternative  responses  to  a  question  are  simple  and  can  be 
well  specified  and  there  is  a  high  consensus  anongj^th 
respondents  and  investigators  about  the  precise  meaning  of  the 
(questions  and  answers.  In  some  cases  where  consensus  would 
initially  not  be  adequate,  simple  definitions  can  be  added  to  a 
questionnaire  to  attain  satisfactory  agreement  —  e.g.,  in  asking 
people  how  many  rooms  they  have  in  their  hemes,  one  states 
whether  bathrooms,  basements,  etc.  are  to  be  included  in  the 
count;  most  respondents  will  conform  to  this  specification. 

With  questions  about  subjective  phenomena,  such  as  attitudes 
and  values,  treating  answers  as  simply  descriptive  is  seldom 
meaningful.   Too  much  depends  on  how  questions  are  worded,  and 
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th«r«  1«  n«lth«x  •ufficiont  •ooUl  con««n»u«  about  pr«cl»« 

•eanlng,  rvor  an  •xUmal  rafaranca  to  facilitate  auch  cona*n«ua. 

Thara  ara  many  axaaplaa  in  ttia  aurvay  lltaratura  of  bov  changaa 

in  vording  or  contaxt  will  affact  rasulta  baaad  on  quaations 

about  aubjectiva  pbanosana  (aaa  Schuaan  and  Praaaar  (1981)).  For 

exaxpla,  In  national  aurvaya  cloaa  to  a  quartar  of  tha  population 

will  choosa  tha  "don't  Icnov"  rasponsa  to  moat  attituda  questiona 

if  it  is  explicitly  offered;  yet  thesa  case  people  vill  select  a 

substantive  alternative  if  "don't  know"  ia  not  apecifically 

provided,  even  though  accepted  when  asserted  spontaneously.  More 

puzrlingly,  a  question  about  "forbidding"  a  particular  action 

tends  to  elicit  less  aqreeaent  than  a  question  about  "not 

allowing"  the  same  action,  although  the  two  questions  are 

loqically  equivalent.  Beyond  these  examples,  most  attitude 

objects  are  sisply  too  conplex  to  be  sumn^rized  by  a  single 

survey  question,  e.9. /  attitudes  toward  abortion  are  too 

dependent  on  the  reasons  for  abortiorr'  and  the  tixe  in  pregnancy 

to  be  adeguataly  captured  by  a  single  question;  attitudes  toward 

<    i 
"gun  control"  vary  enonaously  depending  on  the  exact  f rasing  of 

the  issue  (e.g.,  handguns  vs.  all  guns,  registration  vs.  baiming, 

and  other  concrete  policy  distinctions) . 

Contingent  valuation  studies  aecX  deecrlptlve  InforsAtlon, 

yet  call  for  a  response  siailar  to  those  elicited  by  questions 

about  subjective  ];AenoBena.   Thus  they  risk  nany  of  the  ease 

response  effects  and  other  wording  difficulties  that  turn  up 

regularly  in  attitude  siirveys.  Minialrlng  these  effects  presents 

a  considerable  challenge  to  anyone  wishing  to  elicit  reliable  CV 
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•stinatas.   Th*  aiaplftst  vay  to  approach  th«  probles  is  to 
consider  a  CV  survey  as  sssentially  a  self-contained  referendum 
in  wnicb.  respondents  vote  on  vhether  to  tax  thesselves  or  not  for 
a  particular  purpose.  Since  real  referenda  are  exposed  to  most 
of  the  response  effects  that  occur  vith  attitude  s\irveya,  and 
since  ve  taXe  the  result  of  referenda  as  telling  us  something 
about  "true"  preferences,  it  is  not  necesaary  to  claia  they  can 
be  ellainated  completely  in  a  CV  study. 

The  Panel  is  of  the  opinion  that  open-ended  CV  questij?na  -- 
e.g.,   "What  is  the  smallest  sua  that  would  compensate  you  for 
environmental  damage  X?"  or,  "What  is  the  largest  amount  you 
would  be  willing  to  pay  to  avoid  (or  repair)  environmental  deuaage 
X?"  —  are  unlikely  to  provide  the  most  reliable  valuations. 
There  are  at  least  two  reasons  for,  this  conclusion.  In  the  first 
place,  the  scenario  lacks  realism  since  respondents  are  rarely 
asked  or  required  in  the  course  of  their  everyday  lives  to  place 
a  dollar  value  on  a  particular  public  good.  'Hieir  responses  to 
such  questions  .are  therefore  likely  to  be  unduly  sensitive  to 
trivial  cbaracteoristicB  of  the  scenario  presented.   In  tha  second 
place,  an  open-ended  request  for  willingness  to  pay  or 
willingness  to  accept  compansation  invites  strategic 
overstatement.   The  more  seriously  the  respondent  takes  the 
question,  the  more  liXely  it  is  that  he  or  she  will  see  that 
reporting  a  large  response  is  a  costless  vay  to  meLke  a  point. 
Both  experience  and  logic  suggest  that  responses  to  open-ended 
questions  will  be  erratic  and  biased. 

However,  the  referendum  format,  especially  when  caat.   in  the 
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willlngnae*  to  pay  Bod«  —  mould  you  b«  willing  to  contribut* 
(or  b«  t&x*d)  D  dol lairs  to  oov«r  th«  cost  of  avoiding  or 
repairing  •nvirona«ntal  d*mag«  X?«  —  h&*   rany  advmnt*gM.  It  is 
realist  lex  r«£er«nda  on  tha  provision  of  public  goods  ars  not 
uncoBunon  in  real  life.   Tbara  is  no  stratAgic  reason  for  ths 
rftspondent  to  do  other  than  answer  truthfully,  although  a 
terKlency  to  overestisate  often  appears  even  in  connection  with 
surveys  concerning  routine  market  goods.   The  fact  that  earket 
surveys  continue  to  b«  used  routinely  euggests  that  this  tandenpy 
ia  not  a  insuperable  obatacle.  Of  course,  the  respondent  in  a  CV 
survey  understands  that  the  referenduB  is  hypothetical;  there  is 
no  implication  that  the  tax  will  actually  be  levied  and  the 
daoage  actually  repaired  or  avoided.  This  suggests  that 
considerable  efforts  should  be  Bade  to  induce  respondents  to  take 
the  question  seriously,  and  that  the  CV  instrument  should  contain 
other  questions  designed  to  detect  whether  the  respondent  has 
done  so-  Although  Carson,  et  al.  ifi^92),  included  a  useful 
question  to  deternine  whether  respondents  believed  the  survey  was 
biased  in  any  direction,  they  did  not  sufficiently  tast  vhsthar 
the  conpleteness  of,  and  tiae  period  for,  restoration  stated  in 
the  survey  were  fully  accepted  by  respondents.   But,  as  far  as 
strategic  reasons  go,  a  respondent  who  would  not  be  willing  to 
pay  D  dollars  has  no  reason  to  answer  "Tes,"  and  a  respondent  who 
would  be  willing  to  pay  D  dollars  has  no  reason  to  answer  "Mo.* 

There  are,  however,  several  other  reasons  why  one's  response 
to  a  hypothetical  referendum  question  sight  bo  the  opposite  of 
one's  actual  vote  on  a  real  ballot.   On  one  hand,  a  respondent 
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unwilling  to  pay  D  dollars  in  reality  sight  feal  prft»»ur«  to  qiv 
the  "right"  or  "good"  answer  when  responding  to  an  In-peroton  or 
telephone  interviewer.  This  could  happen  if  the  respondent 
believes  that  the  interviewer  would  herself  favor  a  yes  answer. 
On  the  other  hand,  a  respondent  actually  willing  to  pay  tha 
stated  asount  sight  answer  in  the  negative  for  several  reasons: 
(i)  belief  that  the  proposed  scenarios  distributed  the  burden 
unfairly;  (ii)  doubt  of  either  the  feasibility  of  the  proposed 
action,  so  that  any  contribution  would  be  wasted,  or  the  ability 
of  the  relevant  agency  to  carry  out  the  action  efficiently;  or 
(iii)  refusal  to  accept  the  hypothetical  choice  problem,  because 
of  either  a  generalized  aversion  to  taxes  or  a  view  that  someone 
else  —  the  "oil  industry",  for  example  —  should  pay  for  repair 
or  avoidance  as  the  responsible'  party;  The  same  considerations 
suggest  that  a  CV  instrument  should  include  questions  designed  to 
detect  the  presence  of  these 'sources  of  bias.  This  is  ih  fact 
often  done,  but  we  do  not  know  how  successfully. 

There  are  two  further  problems  that  could  detract  from  tha 
reliability  of  CV  responses  without  producing  any  deteninat* 
bias:  (i)  a  feeling  that  one's  vote  will  have  no  significant 
effect  on  the  outcome  of  the  hypothetical  referendum,  leading  to 
no  reply  cr  an  unconsidered  one;  and  (11)  poor  information  about 
the  damage  being  valued.   Of  course,  either  of  these  could  occur 
in  real  referenda. 

Here  wamust  decide  on  the  standard  of  )cnowledgeability  of 
tha  respondents  that  we  want  to  impose  on  a  CV  study.   It  is 
clear  that  it  should  be  at  least  as  high  as  that  which  the 
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&v*ra9«  vctsr  brirvjs  to  •  rMl  r«f«r*ndua  on  th»   provlsloa  of  a 
op«oiric  public  good,  but  should  it  b«  bighw:?  A  •con»«rvmtiv«« 
CV  stxid/,  i.«.,  on*  that  avoids  ovu:*stiBating  tru«  villingn««s 
to  pay,  will  no  doubt  ucceAd  the  miniaus  standard  of  information 
and  will  also  lean  ovar  backwards  to  avoid  providing  information 
in  a  way  that  might  bia*  the  responss  upwards.  In  particular,  a 
conservativa  study  will  provide  the  respondent  with  bob* 
perspective  concerning  the  overall  frequency  and  magnitude  of  oil 
spills,  the  amount  of  money  cvirrently  b«iiig  spent  on  preventing, 
and  remedying  them,  the  overall  scale  of  their  consequences,  the 
peculiar  features  of  the  spill  in  question,  and  similar  relevant 
Information.  Placing  the  choice  problem  in  a  broader  context 
helps  the  respondent  to  arrive  at  a  realistic  or  even 
conservative  valuation. 

Most  of  t)ie  provision  of  public  goods  in  this  country  is 
decided  by  representatives  and  bureaucrats  rather  that  fay  direct 
vote  of  the  citizens.  It  is  presumed  that  these  agents  are  more 
"expert"  or  at  least  draw  on  more  )uiowledge  than  the  citizens 
themselves.  The  agents'  expertism.  If  it  really  exists,  is  about 
the  means  and  cost  of  providing  public  {roods,  though  elected 
officials  m&y  soBetiines  be  presumed  to  "represent"  judgments  of 
ultimate  value  to  the  citirena.   Kevertheless,  to  increase  one's 
confidence  that  a  CV  study  is  conservatively  reliable,  one  sight 
want  to  compare  its  outcome  with  that  provided  by  a  panel  of 
experts.  Th.is  will  help  checX  whether  respondents  and  those 
conducting  the  study  or  studies  are  reasonably  vell-inforDed  and 
well-Botivated.  This  coBparison  could  be  Bade  on  a  saaple  of  CV 
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sCudie*  to  giv«  &n  idea  of  their  raliabllity  is  gftn«ral. 

Th«  above  considerations  suggegt  that  a  CV  study  based  on 
the  refarendus  scenario  can  produce  Bore  reliably  conservative 
estimates  of  willingness  to  pay,  and  hence  of  coopensation 
required  in  the  aftermath  of  environmental  impairment,  provided 
that  a  concerted  effort  is  made  to  activate  the  respondents  to 
take  the  study  seriously,  to  inform  them  about  the  conteact  and 
special  circumstances  of  the  spill  or  other  accident,  and  to 
mlniniza  any  bias  toward  high  or  lov  ansvers  originating  from 
social  pressure  within  the  interview.   This  implies  that,  in  the 
present  state  of  the  art,  a  reliably  conservative  CV  study  should 
be  conducted  with  personal  interviews  of  significant  duration  and 
will  therefore  be  relatively  costly.  If  follows  therefore  that, 
in  order  that  the  cost  of  the  study  not  be  disproportionately 
large  compared  to; the  amount  of  damages,  the  CV  approach  would 
likely  be  used  only  in  relatively  majoV  spills,  at  least  until 
further  improvements  in  methodology  can  be  developed  and 
accepted.   (A  suggestion  for  doing  bo  Is  offered  in  Section  V.) 

The  referendum  format  oCfers  one  further  advantage  for  CV. 
As  we  have  argued,  external  validation  of  elicited  lost  passive- 
use  values  is  usually  Impossible.  There  are  however  real-life 
referenda.   Some  of  them,  at  least,  are  decisions  to  purchase 
specific  public  goods  with  defined  payment  mechanisms,  e.g.,  an 
Increase  in  property  taxes.   The  analogy  with  willingness  to  pay 
for  avoidance  or  repair  of  environmental  damage  is  far  from 
porfact  but  close  enough  that  the  «Lbility  of  CV-like  studies  to 
predict  the  outconaB  of  real-world  referenda  would  be  useful 
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•vidanc*  on  th«  validity  of  th«  CV  Mthod  In  g«n«r»l. 

Th*  t*st  v«  •nvlalon  La   not  an  alaction  poll  of  th«  usual 
typ«.  In«t«ad,  using  tha  rafaranduB  format  and  providing  tha 
iisual  infonution  to  the  raspondants,  a  study  should  ask  vhathar 
th«y  &ra  willing  to  pay  the  avaraga  aaount  ixplied  by  tha  actual 
referendua.  Tha  outcome  of  the  CV-liJce  study  ahould  be  coapared 
with  that  of  tha  actual  rafarondum.  Tha  Panel  thin)cs  that 
studies  of  this  Kind  should  be  pursued  as  a  method  of  validating 
and  perhaps  even  calibrating  applications  of  the  CV  sethod  (see 
Magleby,  1984). 

AddraBBina  »>>n.  Pmh«>ddlnq  Problea 

Perhaps  the  most  important  internal  argument  against  the 
reliability  of  the  CV  approach  (as  against  general  criticisms 
about  vagueness,  lack  of  information,  or  unreality  of  the 
scenario)  is  the  observation  of  the  .f embedding"  phenomenon  (see 
the  discussion  in  Section  II).  Diffarant  bat  similar  samples  of 
respondents  are  asked  abput  their  villingness  to  pay  for 
prevention  of  environmental  damage  scenarios  that  are, identical 
except  for  their  scale:  different  numbers  of  seabirds  ^saved, 
different  nuab«ra  of  forest  tracts  preserved  from  logging,  etc. 
It  is  reported  that  average  wiilingi'ieas  to  pay  is  often 
substantial  for  the  smallest  scenario  presented  but  is  then 
substantially  independent  of  the  size  of  the  damage  averted, 
rising  Blightly  it  at  all  for  large  changea  in  site. 

The  usual  interpretation  proi>08ed  by  critics  of  tha  CV 
method  is  that  the  responses  are  not  measuring  the  equivalent 
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dollar  value  of  tli«  utility  of  th«  •nviroimwital  asssta 
preserved,  because  that  vould  certainly  be  aeasurably  larger  for 
sxibatantlally  larger  prograaa  of  preaervation.   Instead,  the 
fixed  eua  offered  !•  the  valu|  of  a  feeling  of  having  done 
soaething  praiseworthy;  a  "vara  glow"  is  the  phraee  often  used. 

This  is  potentially  a  very  daaaging  criticisa  of  the  method. 
CV  studies  almost  always  aeeX  to  aeasure  willingnesB  to  pay  to 
avoid  a  particular  incident  rather  than  coopensation  that  would 
be  required  for  damage  that  has  already  occurred.  This  is 
because  respondents  are  more  likely  to  exaggerate  the 
compensation  they  would  req\iire  than  their  willingness  to  pay, 
and  because  the  latter  is  expected  to  be  less  than  the  former  and 
so  is  conservative.   If  reported  willingness  to  pay  accurately 
reflected  actual  willingness  to  pay; '-then,  under  the  -warm  glow" 
Interpretation,  willingness  to  pay  m'^ht  well  exceed  compensation 
required  because  the  former  contains^  element  of  self- 
approbation.  It  Bight  be  real  but  n<^  properly  compensable. 

Defenders  of  the  CV  approach  r^ply  to  this  criticism  in 
various  ways.  Sometiaes  it  is  arguedj  that  the  evidence  used  to 
support  "embedding"  simply  indicates  diminishing  marginal  utility 
of  the  asset  in  question.   In  many  cases,  however,  the  constancy 
or  near-constancy  of  willingness  to  pay  does  not  app€>ar 
coHBistent  with  the  large  reported  amounts  for  the  first  email 
increment  of  environmental  preservation. 

A  second  defense  of  CV  against  the  embedding  phenomenon  Is 
that  CV  questions  have  to  be  posed  carefully  and  in  context.   It 
is  argued  that  carelessly  formulated  CV  instruments  leave 


22-420  96-9 


254 


27 

rttspondcr.t*  with  th»   iaprtssion  thAt   thay  ar«  b«ing  as)c«d,  "Would 
you  pay  $X  to  avart  a  cartain  small  anvironBental  haxB?*  In  a 
vary  larga  population  of  birds,  tha  daath  of  1,000  is  not  saan  as 
noticaably  different  froa  tha  death  of  100,000  —  and  may  not 
actually  b«  vary  different  —  so  that  respondents  aiaply  answer 
the  question  just  asked. 

This  second  response  leads  to  the  obvious  question:  hov 
should  a  CV  instruaent  be  franed  to  elicit  an  ansvar  that 
responds  to  the  precise  scenario  and  not  to  a  generalised  "vara 
glow"  effect?  We  must  reject  one  possible  approach,  that  of 
asking  each  respondent  to  express  willingness  to  pay  to  avert 
incidenta  of  varying  sizes;  the  danger  is  that  eobeddiAg  vill  b« 
forcibly  avoided,  still  without  realisa.   This  issue  is  best 
considered  as  peu^  of  the  broader  q^uestion:  How  much  context 
about  the  incident'  itself  and  about  the  respondent's 
circximstances  4ind  choices  should  b«  included  io- tha  C7 
instrunent?     '  r  ^  ■ 

We  are  recoaoending  a  high  standard  of  richness  in  context 
to  achieve  a  ceaU8tic,back9rouM.  Our  proposed  guidelines 
regarding  this  issue  are  eabodied  in  Section  IV  balov. 

Time  Dlaenslon  of  Passive  Ose  Logsas 

Typically,  environaental  daaagaa  fro»  oil  apille  or  siailar 
accidents  are  severe  for  aoae  period  of  time  —  v&eJcs,  aonths,  or 
soBetines  a  few  years  —  and  gradually  are  reduced  by  natural 
forces  and  human  effort*  to  a  low  or  possibly  even  tero  steady 
state  level.   In  some  circumstances,  passive-use  losses  derive 
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only  or  ooatly  tram   th«  steady  itat«  oondition«;  tiius,  if  paselv* 
use  value  derive*  froa  specie*  diversity,  even  a  consid€urabl* 
loss  of  birds  or  ■asaials  which  does  not  endanger  any  Bp«cio8  will 
give  rise  to  no  loss.   If,  on  the  contrary,  considerable  passive- 
use  value  is  attached  to  the  interis  state  of  the  natxiral 
resourca,  then  respondents  have  to  do  a  very  difficult  present 
value  calculation  properly  to  compute  their  current  willingness 
to  pay  for  the  difference  between  the  fully  restored  state  of  the 
resource  and  the  actual  state  as  the  level  of  restoration'  varies 
over  tiise.   CV  surveys  accordingly  have  to  be  carefully  designed 
to  allow  respondents  to  differentiate  interim  froa  steady  state 
paesive-use  loss,  and,  if  there  is  interim  passive-use  loss,  to 
report  its  present  value  correctly. 

It  ik   reasonable  to  assume  that  interim  passive-use  values 
are  additive  over  time.  Hence,  we  need  a  calculation  of  present 
values^of:  the  interla  losses.  The  discounting  and  the  estimation 
of  the^rate  of  recovery  of  the  resource  should  be  done  by 
technical  experts  and  not  by  the  respondents,  who  are  unlikely  to 
handle  these  tasks  adequately.  Respondents  should  be  asked  only 
their  willingness  to  pay  to  eliminate  the  difference  between  some 
partially  restored  level  of  the  resource  and  the  pristine  state 
for  a  epocific  period  of  tiae,  say  a  year,  on  the  assuaption  that 
after  that  tine  full  restoration  is  assured.   Technical  experts 
would  estimate  how  the  state  of  the  resource  will  vary  from  year 
to  year  as  the  restoration  tzikes  place.   The  technical 
information  about  the  state  of  the  resource,  together  with  the 
respondent's  assessments  of  the  flow  valuation  of  the  resource, 
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can  b«  usad  to  construct  a  tl»«  •ii*a   of  peBslv«>us«  1o»sm 
which  CAn  b«  di«count»<l  to  th«  pr»»«nt  «t  an  appropriate  rat*  of 
intarost  to  datarttin*  th«  pr«s«nt  value  of  tha  damagaa. 

IV,   SURVEY  CUIDELIKES 

In  this  section  va  try  to  lay  dovn  a  fairly  coaplato  sat  of 
guidelines  complianca  with  which  would  dafino  an  ideal  CV  survey. 
A  CV  survey  does  not  have  to  seat  each  of  these  guidelines  fully 
in  order  to  qualify  as  a  source  of  reliable  infonaation  tOjS 
damage  assesssent  process.   K&ny  departures  froa  the  guidalines 
or  even  a  single  serious  deviation  would,  however,  suggest 
unreliability  printi  faci9.     To  presarva  continuity,  ire  give  only 
a  bald  list  of  guidelines  here.  They  are  repeated  together  with 
further  explanatory  coimej^ts  in  tha  Appendix  to  this  Report. 

CpygPAL  ffPIPgLIWgS 

•    Sample  Type  and  Siret  Probability  senpling  is  essential  for 
a  survey  used  for  dajoage  assesseent.'  The  choice  of  sajaple 
specific  design  and  size  is  a  difficult,  technical  question 
that  requires  the  guidance  of  a  professional  saapling 
statistician. 


'  This  need  not  preclude  use  of  less  adequate  sasples, 
including  quota  or  even  conveniAace  «A«ple8,  for  prelisdnary 
testing  of  specific  experisental  variations,  so  long  as  order  of 
magnitude  differences  rather  than  univariate  results  cure  the  foc\is. 
Even  then,  obvious  sources  of  bias  should  be  avoided  (e.g.,  college 
students  are  probably  tcx>  different  In  age  and  education  fro*  the 
heterogeneous  adult  population  to  provide  a  trustworthy  basis  for 
wider  generaliration) . 
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HinlBin>  yor|r«BDQns»8t  High  nonre»pon«a  rate*  vould  maX* 
the  8urv«y  resultd  unreliable. 

Par«onal  Tntervlev:  The  Panel  believes  it  unlikely  that 
reliable  estioates  of  values  could  be  elicited  with  &ail 
surveys.   Face-to-face  interviews  are  usually  preferable, 
although  telephone  interviews  have  aone  advantages  in  terms 
of  cost  and  centralized  supervision. 

Pretesting  for  Intervlever  Effects;   An  iaportant  respect  in 
which  CV  surveys  differ  froa  actual  referenda  is  the 
presence  of  an  interviewer  (except  in  the  case  of  mail 
surveys)  .   It  is  possible  that  interviewers  contribute  to 
"social  desirability"  bias,  since  preserving  the  environment 
is  widely  viewed  as  soaething  positive.   In  order  to  test 
this  possibility,  oajor  CV  studies  should  incorporat* 
experiaents  that  assess  interviewer  effects. 

Reporting;  Every  report  of  a  CV  study  afiould  naXe  clear  the 
definition  of  the  population  sampled,  the  sampling  frame 
used,  the  sample  size,  the  overall  sample  non-response  rate 
and  its  components  (e.g.,  refusals),  and  item  non-response 
on  all  important  questions.   The  report  should  also 
reproduce  the  exact  wording  and  sequence  of  the 
questionnaire  and  of  other  cosuBuni cat ions  to  respondents 
(e.g.,  advance  letters).   All  data  from,  the  study  should  be 
archived  and  loade  available  to  interested  parties  (see 
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C*r«on  at  al.  (1992),  for  fin  «xaapl«  of  good  praotic«  la 
inclusion  of  qu*«tionnAix«  and  r«l«t«S  d«t«il«7  *»  of  thi« 
d«t«,  how«v«r,  tb«  r«port  has  not  b««n  avallabis  publicly 
and  th«  data  hav«  not  b««n  archivad  for  opon  u»a  by  oth«r 
scholars) . 

•    Careful  Pretesting  of  a  CV  Questlonnairat  Kespondants  in  a 
CV  survey  are  ordinarily  presented  with  a  good  deal  of  new 
and  often  technical  information,  well  beyond  what  la  typical 
in  Bost  surveys.  This  requires  vary  careful  pilot  work  and 
pretesting,  plus  avidenca  from  tha  fixxal  survey  that 
respondents  understood  and  accepted  tha  sain  desoription  and 
questioning  reasonably  well. 

cniDELINES  FOR  VALUE  ELICIT^TION  SURVEYS 

The  following  guidalinas  are  net  by  tha  best  CV  surveys  and 
need  to  be  present  in  order  to  assure  reliability  and  usafulnass 
of  the  information  that  is  obtained. 

•    gonBftrvatlve  Pesion;  Ganarally,  whan  aspacts  of  the  surv«y 

design  and  the  analysis  of  the  responses  are  aabiguous,  the 
option  that  tends  to  underestiaate  willingness  t.o  pay  is 
preferred.   X  conservative  design  increases  the  reliability 
of  the  estimate  by  eliminating  axtreae  responses  that  can 
enlarge  estimated  values  wildly  and  implausibly. 

•    Elicitation  Format:  The  willingness  to  pay  format  should  ba 
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used  Instead  of  the  cosp«nsetlon  required  beoause  the  foraer 
is  the  conservative  choice. 

Referendum  Fomat;   Ifee  valuation  question  should  b«  posed 
as  a  vote  on  a  referendua. 

Accurate  Deecription  of  the  Proarain  or  Policy;   Adequate 
information  must  be  provided  to  respondents  about  the 
environmental  proctraa  that  ie  offered.   It  must  be  defined 
in  a  %ny  that  is  relevant  to  daaage  assessment. 

pretesting  of  Photographs;   The  effects  of  photographs  on 
subjects  must  be  car<)fully  explored. 

Reminder  of  Undamaged  Substitute  Conmoditles;   Respondents 
must  be  reairided  of  substitute  cosuBOdities,  such  as  other 
comparable  natural  resources  or  th«  future  state  of  the  same 
natural  resource.  This  reminder  should  be  introduced 
forcefully  and  directly  prior  to  the  main  valuation  question 
to  assure  that  respondents  have  the  alternatives  clearly  in 
mind.  . 

Adeqruate  Time  Lapse  from  the  Accident;  The  survey  must  be 
conducted  at  a  time  sufficiently  distant  from  the  date  of 
the  environmental  insult  that  respondents  regard  the 
scenario  of  complete  restoration  as  plausible.   Questions 
should  be  included  to  determine  the  state  of  subjects' 


b«Il*£s  rtgardiivg  rcctoration  probahllltlM. 

T««poral  Avraainai  Tl»«  d«p«nd«xt  »wi«ur«»«nt  noiM  •hould 
b«  r«duc6d  by  averaging  across  independantly  drawn  saaplas 
taken  at  different  points  in  tliM.  k  clear  and  substantial 
time  trend  in  the  responses  would  cast  doubt  on  the 
■reliability"  of  the  finding. 

"^o-ansvey"  option;   A  "no-anevor"  option  should  be  ^ 
explicitly  allowed  in  addition  to  the  "yes*  and  "no"  vote 
options  on  the  nain  valuation  (referendua)  question. 
Respondents  who  choose  the  "no-anover"  option  should  ba 
asked  nondirectively  to  explain  their  choice.  Answers 
should  be  carefully  coded  to  show  the  types  of  responses, 
for  example:   (i)  rough  indifference  between  a  yes  and  a  no 
vote;  <ii)  inability  to  sake  a  decision .vithout  sore  tise  or 
more  inforsation;  (ill)  preference  for  s<»s  other  sachaniss 
for  making  this  decision;  and  (iv)  bored  by  this  survey  and 
anxious  to  end  it  as  quickly  as  possible. 

Yes/no  Follow-ups;   Yes  and  no  responses  should  be  followed 
up  by  the  open-«nded  question:   "Why  did  you  vote  yes/no?" 
Xnsvers  should  be  carefully  coded  to  show  the  types  of 
responses,  for  oxaaplei   (i)  It  is  (or  Isn't)  worth  it; 
(ii)  Don't  know;  or  (iii)  The  oil  companies  should  pay. 

Cross-tabulations t   The  survey  should  Include  a  variety  of 
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Other  questions  that  h«lp  to  interpret  the  responses  to  the 
priaary  valuation  question.  The  final  report  should  include 
sumaaries  of  willingness  to  pay  broken  down  by  these 
categories.  Anong  the  itejns  that  would  be  helpful  in 
interpreting  the  responses  are: 

Incoae 

Prior  Knowledge  of  the  Site 

Prior  Interest  in  the  Site  (Visitation  Rates) 

Attitudes  Toward  the  Envlxonnent 

Attitudes  Toward  Big  Business 

Distance  to  the  Site 

Understanding  of  the  Task 

Belief  in  the  Scenarios 

Ability /Willingness  to  Perform  the  TasX 

ghggXB  en  Pnderstnndino  ^nrt  ftrpeptaneg;  The  above 
guidelines  must  be  satisfied  without  aaJcing  the  instrument 
so  conplex  that  it  poses  tasks  that  are  beyond  the  ability 
or  interest  level  of  many  participants. 

GOALS  FOR  VAI.TTT  rT.TgTATiON  sin^vTYS 

The  following  items  are  not  adequately  addressed  by  even  the 
best  CV  surveys.   In  the  opinion  of  the  Panel,  these  issues  will 
need  to  be  convincingly  dealt  with  i^  order  to  assure  the 
reliability  of  the  estimates. 

AUernativ  Expenditure  P»«^^^n  jtlffr-   Respondents  aust  be 
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r«aind«d  that  th«lr  villlngn«««  to  pay  for  tha  anvironaantal 
proqraa  In  quaatlon  would  rcduca  thair  axpandlturaa  for 
privata  ^ooda  or  othar  public  goods.     Tbis  raaindar  shonld 
ba  Bora  than  parfvinotory,   but  l«aa  than  ovarvhalalng.     Th* 
goal  is  to  induca  raapondanta  to  keap  in  aind  othar  liXaly 
ajcpandituras,   Including  thoaa  on  othar  anviroratantal  goodi, 
when  evaluating  tha  Aain  acanarlo. 

paflaction  of  Trangactlon  Value;      Iha  survey  should  b# 
designad  to  def  lact  the  general  "vars-glow"  of  giving  or  the 
dislDca  of  "big  business"  away  fros  the  apacific 
enviroimantal  progras  that  is  being  evaluated.      It  is 
possible  that  the  referendua  foraat  liaits  the  "wara  glow" 
affect,    but  until  this   is  clear  the  survey  design  should 
explicitly  address  this  problea. 

steady  State  or  Interim  Losses;     It  should  be  made  apparent 
that  respondents  can  distinguish  intarin  froa  steady-stata 
leases. 

Present  Valvie  Calculationa  of  Inter  in  Losses  t      It  should  be 
deaonstr&tad  that,    in  revealing  values,   respondenta  are 
adequately  sensitive  to  the  tiaing  of  the  restoration 
process. 

Advance   Aoprovalt      Since   the  design  of  the  CV  survey  can 
have  a  aubstantlal   effect  on  the  responsas,    it   is  desirable 


3« 
that  ~  if  possibla  —  critia"!  ^aatures  be  pre«pprov»d  by 
both  slde«  In  a  legal  action,  vith  arbitration  and/or 
expariaenta  usad  whan  diaagraaaanta  cannot  ba  raaolvad  by 
tha  p&rtias  thaaaalvaa. 

Burden  of  Proof;  Until  such  tiae  as  there  is  a  set  of 
reliable  reference  aurveya,  the  burden  of  proof  of 
reliability  must  rest  on  the  survey  designers.   They  must 
show  through  pretesting  or  other  experioenta  that  their 
survey  does  not  suffer  from  the  problems  that  these 
guidelines  are  Intended  to  avoid.  Specifically,  if  a  cv 
survey  suffered  from  any  of  the  following  aaladies,  we  would 
judge  its  findings  "unreliable": 

—   A  high  nonresponse  rate  to  the  entire  survey 
instrument  or  to  the  valuation  question. 

Inadequate  responsiveness  to  the  scope  of  the 
environnental  insult. 

L*ck  of  understanding  of  the  task  by  the 
respondents. 

Lack  of  belief  in  the  full  raetoration  scenario. 

■Yes"  or  "no"  votes  oa  the  hypothetical  referendum 
that  are  not  followed  up  or  explained  by  »aking 
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r«f»r«nc«  to  th«  cost  and/or  thm   valu*  of  tii« 
progrui. 

•    pqTlBble  ^«far«nc«  Surveva!   In  order  to  alleviate  this 
heavy  burden  of  proof,  we  etrongly  xirge  the  govemaent  to 
undertaJce  tha  talk  of  creating  a  set  of  rellabls  reference 
survey*  that  can  be  used  to  Interpret  the  guidelines  and 
also  to  calibrate  surveys  ti\at  do  not  fully  meet  the 
condition*. 

V.   RECOMMENDATIONS  FOR  FOTURE  RESEARCH 

The  Panel's  major  research  recoauaendation  go«s  tov&rd  a 
drastic  reform  of  the  CV  procedure,  extending  beyond  the 
guidelines  suggestion  in  Section  IV. 

The  problea  of  estiaating  the  demand  for  highly  innovativ* 
coBBercial  products,  including  some  that  have  not  yet  actually 
been  produced,  is  much  like  the  problem  faced  in  CV  reseairch.   It 
is  the  problea  of  estimating  willingness  to  pay  for  a  necessarily 
unfamiliar  product.  The  field  of  market  research  has  developed 
nethods  —  "conjoint  analysis,"  for  example  —  that  are  very 
similar  to  the  CV  approach.   (One  important  difference  is  that  a 
new  product  ^ay  eventually  reach  the  market,  and  projections  of 
expected  eales  can  be  checked.   Survey  responses  are  usually 
found  to  be  moderate  overestimates  of  actual  willingness  to  pay.) 
Practitioners  have  found  that  survey  methods  are  better  at 
estimating  relative  demand  than  absolute  demand.   There  is  an 
anchoring  problem,  even  with  private  goods  —  that  is,  absolute 
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willingness  to  pay  !■  hartl  to  pin  dovn.   Thia  leads  to  tbe 
following  suggestion. 

The  federal  government  should  produce  standard  daaage 
assessments  for  a  few  specific  reference  oil  spills,  either 
hypothetical  or  actual,  ranging  from  small  to  large.  These 
standard  valuations  could  be  generated  by  any  method.   One 
possibility  would  be  through  a  jury  of  experts.  Such  a  jury  of 
experts  might  wish  to  conduct  a  series  of  CV  studies,  satisfying 
the  guidelines  laid  out  above.   These  CV  studies  vould  be  inputs 
into  the  jury  process,  to  be  combined  with  other  information  and 
expert  judgment.   Once  these  benchmarks  were  available,  they 
could  serve  as  reference  points  for  later  CV  studies.  When  a 
damage  assessment  is  required,  surveys  could  be  used  to  elicit 
ansvere  to  questions  like:   "Would  you  pay  (much  more,  more, 
about  the  same,  less,  much  less)  to  prevent  this  spill  than  you 
would  to  prevent  Stemdard  Spill  A?"  "Would  you  pay  an  amount  to 
avoid  this  spill  that  is  between  the  amounts  you  would  pay  to 
avoid  Standard  Spill  B  and  Standard  Spill  C?   If  so,  is  the 
amount. much  closer  to  B  than  C,  "closer  to  B  than  C,  halfway 
between  B  and  C,  closer  to  C  than  B,  much  closer  to  C  than  B?" 
These  questions  presumably  would  not  be  asked  so  schematically. 
Reeponceo  to  such  a  study  could  then  rerve  as  one  reliable  eource 
of  information  in  the  damage  assessment. 

We  recognize  that  this  technique  would  require  that 
respondents  be  made  familiar  with  the  reference  spills  as  well  as 
the  particular  spill  whose  damage  is  being  assessed.   We  expect 
that  the  additional  effort  would  be  more  than  offset  by  the 
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gr«ftt*r  Blapliolty  and  r«llttbtllty  in  ••tiaating  relative 
wllllivjnM*  to  pay. 

Thl«  possibility  suggests  a  slightly  mora  radical  axtansioa 
of  th«  cv  sethod.   Raspondents  could  ba  askad  to  compara  their 
willingness  to  pay  to  avoid  a  specific  case  of  enviroraental 
damage  to  their  willingness  to  pay  for  a  range  of  fairly  faailiar 
private  goods.   It  would  no  doubt  be  best  if  ths  private  goods 
were  to  bear  some  sinilarity  to  the  environnental  good  in 
question,  but  that  is  not  necessary.   The  anchoring  purposj  would 
be  served  if  respondents  could  seasure  their  willingness  to  pay 
in  units  of  articles  of  clothing  or  small  household  appliances 
forgone. 

This  latter  is  a  suggestion  for  research  in  the  CV  aethod, 
not  necessarily  a  recoBoendation  for  current  practical  use. 

Ths  guidelines  proposed  in  Section  IV  theaselves  suggest 
areas  for  further  research,  this  tine  within  the  contingent 
valuation  comnunity.  In  particular,  %re  enphaaiza  the  \irgancy  of 
studying  the  sensitivity  of  willingneas  to  pay  responses  to  the 
nunber  and  extent  of  budgetary  substitutes  mentioned  in  survey 
instrunents  (that  is,  reainders  of  other  things  on  vhioh 
respondents  could  spend  their  money) .   In  such  research  it  vould 
be  helpful  if  parallel  studies  were  conducted  on  the  sensitivity 
of  stated  intentions  to  buy  ordinary  marJcet  goods  —  both 
familiar  and  unfamiliar  —  to  reminders  of  alternative  uses  of 
those  resources.   The  point  is  to  discover  the  extent  to  which 
'the  valuation  of  environmental  public  goods  is  intrinsically  »ore 
difficult  than  similar  escercises  with  respect  to  narket  goods. 
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A  closely-related  line  of  research  is  the  eeiieitivity  of 
responses  in  CV  surveys  to  the  nual^er  and  extent  of  undasaged 
suhstitute  comaodlties  nentioned  explicitly  In  the  survey 
instx-xment  (Biles  of  nearby  shoreline,  nilea  of  shoreline 
elsavhere,  «i«llarlty  for  aniaal  or  bird  life,  alternative 
recreation  possibilities  aiid  so  on) .  This  could  b«  extended  to 
variations  in  the  vay  in  which  the  budget  constraint  is  presented 
to  respondents.   Here  again,  comparisons  with  narXet  goods  would 
be  useful. 

Finally,  having  urged  that  the  availability  of  a  no-vote 
option  is  an  important  conponent  of  the  ability  of  the  CV 
technique  to  miaic  an  actual  referendum,  we  reoomaend  further 
research  Into  alternative  ways  of  presenting  and  interpreting  the 
no-vcte  option.   In  this  respect,  too,  comparative  studies  with 
familiar  public  and  private  goods  (local  par)cs,  school 
facilities,  houaing  for  the  homeless,  food  distributions)  would 
be  enlightening.  Real  referenda  always  allow  the  option  of  not 
voting,  in  a  natviral  way.  CV  studies  have  to  achieve  the  same 
result  sore  deliberately,  so  there  Is  a  need  to  Joiow  if  the 
precise  formulation  natters  very  much  to  the  result. 

VI.   COHCLDSIOHS  AND  RECOMKENDATIONS 

The  Panel  starts  from  the  premise  that  psssive-use  loss  — 
interim  or  permanent  —  is  a  meaningful  component  of  the  total 
damage  resulting  from  environmental  accidents.   A  problem  arises 
because  passive-use  losses  have  few  or  no  overt  behavioral 
conseguences.   The  faintness  of  the  behavioral  trail  means  that  a 
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vAll-desiTned  and  «<l*qu«t*ly  s*naitiv«  Ksasuring  inatrus«nt  l» 
n*«<lft<l  ^o  aubstitut*  for  oonvontlonal  observations  of  b«h«vior. 
In  particular,  can  tha  CV  aathod  provide  a  «uffiol«ntly  r«litbl« 
estiaata  of  total  Iobb  —  including  passiva-usa  loss  —  to  play  a 
useful  rola  in  damage  aBsessBent? 

It  h&s  b«en  argued  in  the  literature  and  in  ooasents 
addreesed  to  the  Panel  that  the  result*  of  CV  studies  ere 
variable,  sensitive  to  details  of  the  survey  instrunient  used,  and 
vulnereibla  to  upward  bias.   These  arguments  are  plausible.- 
However,  some  antagonists  of  the  CV  approach  go  so  far  as  to 
suggest  that  there  can  be  no  useful  inforaatioa  content  to  CV 
results.   The  Panel  is  unpersu&ded  by  thsse  eictreae  az'guBents. 

In  Section  IV  above,  we  identify  a  nuaber  of  stringent 
guidelines  for  the  conduct  of  CV  studies.   These  require  that 
respondents  be  carefully  inf omed  about  the  peurticular 
environmental  dasage  to  b«  valued,  and  about  th*  full  extent  of 
substitutes  and  undamaged  alternatives  availabls.  In  villlngness 
to  pay  scenarios,  the  paysent  vehicle  Bust  be  presented  folly  and 
clearly,  with  the  relevant  budget  constraiAt  exphasixed.  Itis 
payaent  scenario  should  be  convincingly  described,  preferably  in 
a  referendum  contert,  because  noat   respondents  will  have  had 
experience  with  referendun  ballots  with  lss8-thAn-p«rfect 
background  information.   Vhere  choices  in  fonsulating  tha  CV 
instmaent  can  be  aade,  we  urge  they  lean  in  the  conservative 
direction,  as  a  partial  or  total  offset  to  the  likely  tendency  to 
exaggerate  willingness  to  pay. 

The  Panel  concludes  that  under  those  conditions  (and  others 
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specified  above),  CV  studies  convey  iisaTul  inforaatlon.   Ve  thtnX 
it  !•  f»ir  to  de»crib«  auch  information  as  reliable  by  the 
standards  that  seen  to  be  iaplicit  in  sisllar  contexts,  lilce 
market  analysis  for  new  and  innovative  products  and  the 
aBsesBDsnt  of  other  dasages  normally  alloved  in  court 
proceedings.  As  in  all  such  cases,  the  aore  closely  the 
guidelines  are  followed,  the  Bore  reliable  the  result  will  be. 
It  is  not  necessary,  however,  that  every  single  injunction  be 
completely  obeyed;  inferences  accepted  in  other  contexts  are  not 
perfect  either. 

Thus,  the  Panel  concludes  that  CV  studies  can  produce 
estimates  reliable  enough  to  be  the  starting  point  of  a  judicial 
process  of  damage  assessment,  including  lost  passive-use  values. 
To  be  acceptable  for  this  purpose,  such  studies  should  follow  the 
guidelines  described  in  Section  IV  above.  The  phrase  "be  the 
starting  poinf  is  meant;to  eophasire  that  the  Panel  does  not 
suggest  that  CV  estimates  can  be  taken  as  automatically  defining 
the  range  of  compensable  damages  within  narrow  limits.   Rather, 
we  have  in  aind  the  following  considerations. 

The  Panel  is  parsuaded  that  hypothetical  markets  tend  to 
overstate  willingness  to  pay  for  private  as  well  as  public  goods. 
The  same  bias  Bust  be  expected  to  occar  in  CV  studies.   To  the 
extent  that  the  design  of  CV  instnuaents  makes  conservative 
choices  when  alternatives  are  available,  as  urged  in  Section  IV, 
this  intrinsic  bias  may  be  offset  or  even  over-corrected.  All 
surveys  of  attitudes  or.  intentions  are  bound  to  exhibit 
sensitivity  of  response  to  the  franiog  of  questions  and  the  order 
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in  vhich  th«y  ur«  asksd.  Ho  autosatlo  or  m«chanic«l  c«Ilbratioa 
of  rasponsM  mmmaa   to  te  possibl*. 

Tb«  judicial  proc««s  auat  in  •ach  cas«  eam»   to  «  oonolualon 
about  th«  da^aa  to  which  raspondenta  hava  baaA  induc«d  to 
consider  altamativ*  uses  of  funda  and  taXa  tha  proposed  paymant 
vehicle  seriously.  Defendants  will  argue  that  closer  attention 
to  substitute  coBBOditie«  would  have  yielded  lower  valuation*. 
Trustees  vill  argue  that  they  have  already  leaned  over  backvards 
to  ensure  conservative  responses.  Judges  and  juries  anist  decide, 
as  they  do  in  other  daiuge  cases.  Tha  Panel's  conclusion  is  that 
a  well-conducted  CV  study  provides  an  adequately  reliable 
benchsark  to  begin  such  argoaants.  It  contains  inforsation  that 
judges  and  juries  vill  wish  to  use,  in  coabination  with  other 
evidence,  including  the  testimony  of  expert  witnesses. 

The  Panel's  second  conclusion  Is  that  the  appropriate 
federal  agencies  should  begin  to  accuaulate  standard  damage 
asseasnents  for  a  ranae  of  oil  spills,  as  described  in  Section  V. 
That  process  should  further  improve  the  reliabllitv  of  GV  studies 
in  damage  assessment.  It  should  thus  contribute  to  increasing 
the  accuracy  and  reducing  tha  cost  of  subsequent  damagei 
assessment  cases.   In  that  sense,  it  can  be  regarded  as  an 
investment. 

Tha  proposals  for  further  research  outlined  in  Section  V  axe 
an  integral  part  of  our  recommendations.   The  Panel  believea  that 
the  suggestions  put  forward  there  could  lead  to  more  reliable  and 
less  controversial  damage  asoessment  at  reduced  coat.   It  it  not 
to  be  expected  that  controversy  will  disappear,  hovever.  Hiere 
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will  .iviiye  b.  oontrov«:»y  wher.   Intangible  Iob...  hav  to  b. 

•valuated  in  »on«tAry  t«rm«. 
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<•*  ,^1^  %  UNITED  STATES  ENVIRONMENTAL  PROTECTION  AGENCY 


WASHINGTON.  D.C.  20460 


January  12,  1994 
MEMORANDUM 
SUBJECT:     The  Exercise  of  Investigative  Discretion 


FROM:  Earl  E.  Devaney,  Director  C^       {1      ^    "T^ 

OfQce  of  Criminal  Enforcement    CA^^^^-X~  2-     v, jjlju/IXZkJs 


)jUJ7)\jO<^^ 


TO:  All  EPA  Employees  Working  in  or  in  Support  of  the  Criminal 

Enforcement  Program 


I.   Introduction 

As  EPA's  criminal  enforcement  program  enters  its  second  decade  and 
embarks  on  a  period  of  unprecedented  growth,  this  guidance  establishes  the 
principles  that  will  guide  the  exercise  of  investigative  discretion  by  EPA  Special 
Agents.   This  guidance  combines  articulations  of  Congressional  intent  underlying 
the  environmental  criminal  provisions  with  the  Office  of  Criminal  Enforcement's 
(OCE)  experience  operating  under  EPA's  existing  criminal  case-screening 


In  an  effort  to  maximize  our  limited  criminal  resources,  this  guidance  sets 
out  the  specific  factors  that  distinguish  cases  meriting  criminal  investigation  from 
those  more  appropriately  pursued  under  administrative  or  civil  judicial 
authorities.^ 


'   This  Euidance  incorporates  by  reference  ihe  policy  document  eniiiled  Regional  Enforcemcni 
Management:   Enhanced  Regional  Case  Screening  fDecember  3,  1990). 

-  This  memorandum  is  intended  only  as  internal  guidance  to  EPA.    It  is  not  intended  to,  does  not. 
and  may  not  be  relied  upon  to,  create  a  right  or  benefit,  substantive  or  procedural,  enforceable  at  Iju  b>  a 
party  to  litigation  with  the  United  States,  nor  does  .his  guidance  in  any  way  limit  the  lawful  enforcement 
prerogatives,  including  administrative  or  civil  enforcement  actions,  of  the  Department  of  Justice  and  the 
Environmental  Protection  Agency. 

(y^      Recycled.'Becyclable 

*";       ^\     P-1nl«d  with  Soy  Cancta  In. 
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Indeed,  the  Office  of  Criminal  Enforcement  has  an  obligation  to  the 
American  public,  to  our  colleagues  throughout  EPA,  the  regulated  community, 
Congress,  and  the  media  to  instill  confidence  that  EPA's  criminal  program  has 
the  proper  mechanisms  in  place  to  ensure  the  discriminate  use  of  the  powerful  law 
enforcement  authority  entrusted  to  us. 

II.   Legislative  Intent  Regarding  Case  Selection 

The  criminal  provisions  of  the  environmental  laws  are  the  most  powerful 
enforcement  tools  available  to  EPA.   Congressional  intent  underlying  the 
environmental  criminal  provisions  is  unequivocal:    criminal  enforcement  authority 
should  target  the  most  significant  and  egregious  violators. 

The  Pollution  Prosecution  Act  of  1990  recognized  the  imponance  of  a 
strong  national  envirormiental  criminal  enforcement  program  and  mandates 
additional  resources  necessary  for  the  criminal  program  to  fulfill  its  statutory 
mission.   The  sponsors  of  the  Act  recogiiized  that  EPA  had  long  beeTi'^in  th«  t 

posture  of  reacting  to  serious  violations  only  after  harm  was  done,  primarily  due 
to  limited  resources.  Senator  Joseph  I.  Lieberman  (Conn.),  one  of  the  co- 
sponsors  of  the  Act,  explained  that  as  a  result  of  limited  resources,  "...  few  cases 
are  the  product  of  reasoned  or  targeted  focus  on  suspected  wrongdoing."  He  also 
expressed  his  hope  that  with  the  Act's  provision  of  additional  Special  Agents,  "... 
EPA  would  be  able  to  bring  cases  that  would  have  greater  deterrent  value  than 
those  currently  being  brought." 

Further  illustrative  of  Congressional  intent  that  the  most  serious  of 
violations  should  be  addressed  by  criminal  enforcement  authority  is  the  legislative 
history  concerning  the  enhanced  criminal  provisions  of  RCRA: 

(The  criminal  provisions  were]  intended  to  prevent  abuses  of  the  permit 
system  by  those  who  obtain  and  then  knowingly  disregard  them.    It  [RCRA 
sec.  3008(d)]  is  not  aimed  at  punishing  minor  or  technical  variations  from 
permit  regulations  or  conditions  if  the  facility  operator  is  acting  responsibly. 
The  Department  of  Justice  has  exercised  its  prosecutorial  discretion 
responsibly  under  similar  provisions  in  other  statutes  and  the  conferees 
assume  that,  in  light  of  the  upgrading  of  the  penalties  from  misdemeanor  to 
felony,  similar  care  will  be  used  in  deciding  when  a  particular  permit 
violation  may  warrant  criminal  prosecution  under 'this  Act.   H.R.  Conf. 
Rep.  No.  1444,  96th  Cong.,  2d  Sess.  37,  reprinted  in  1980  U.S.  Code  Cong. 
&  Admin.  News  5036. 
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While  EPA  has  doubled  its  Special  Agent  corps  since  passage  of  the 
Pollution  Prosecution  Act,  and  has  achieved  a  presence  in  nearly  all  federal 
judicial  districts,  it  is  unlikely  that  OCE  will  ever  be  large  enough  in  size  to  fully 
defeat  the  ever-expanding  universe  of  environtnental  crime.   Rather,  OCE  must 
maximize  its  presence  and  impact  through  discerning  case-selection,  and  then 
proceed  with   investigations  that  advance  EPA's  overall  goal  of  reguJatory 
compliance  and  punishing  criminal  wrongdoing. 

III.   Case  Selection  Process^ 

The  case  selection  process  is  designed  to  identify  misconduct  worthy  of 
criminal  investigation.  The  case  selection  process  is  not  an  effort  to  establish  legal 
sufQciency  for  prosecution.   Rather,  the  process  by  which  potential  cases  are 
analyzed  under  the  case  selection  criteria  will  serve  as  an  affirmative  indication 
that  OCE  has  purposefully  directed  its  investigative  resources  toward  deserving 
cases. 

This  is  not  to  suggest  that  all  cases  meeting  the  case  selection  criteria  %vill 
proceed  to  prosecution.   Indeed,  the  exercise  of  investigative  discretion  must  be 
clearly  distinguished  from  the  exercise  of  prosecutorial  discretion.  The 
employment  of  OCE's  investigative  discretion  to  dedicate  its  investigative  authority 
is,  however,  a  critical  precursor  to  the  prosecutorial  discretion  later  exercised  by 
the  Department  of  Justice.** 

At  the  conclusion  of  the  case  selection  process,  OCE  should  be  able  to 
articulate  the  basis  of  its  decision  to  pursue  a  criminal  investigation,  based  on  the 
case  selection  criteria.  Conversely,  cases  that  do  not  ultimately  meet  the  criteria 
to  proceed  criminally,  should  be  systematically  referred  back  to  the  Agency's  civil 
enforcement  office  for  appropriate  administrative  or  civil  judicial  action,  or  to  a 
state  or  local  prosecutor. 

IV.   Case  Selection  Criteria 

The  criminal  case  selection  process  will  be  guided  by  two  general 
measures  -   significant  environmental  harm  and   culpable  conduct. 


•    The  case  seleciion  process  must  not  be  confused  with  the  Regional  Case  Screening  Process.   The 
rcla'ionship  between  the  Regional  Case  Screening  Process  and  case  selection  are  discussed  further  at  "VI.' 
below. 

Exercise  of  this  prosecutorial  discretion  in  all  criminal  cases  is  governed  by  the  principles  set  forth 
in  ihc  Department  of  Justice's  Principles  of  Federal  Prosecution. 
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A.   Significant  Environmental  Harm 

The  measure  of  significant  environmental  harm  should  be  broadly 
construed  to  include  the  presence  of  actual  harm,  as  well  as  the  threat  of 
significant  harm,  to  the  environment  or  human  health.   The  following  factors  serve 
as  indicators  that  a  potential  case  will  meet  the  measure  of  significant 
environmental  harm. 

Factor  1.   Actual  harm  will  be  demonstrated  by  an  illegal  discharge,  release 
or  emission  that  has  an  identifiable  and  significant  harmful  impact  on  human 
health  or  the  environment.   This  measure  will  generally  be  self-evident  at  the  time 
of  case  selection.^ 

Factor  2.  The  threat  of  significant  harm  to  the  environment  or  human 
health  may  be  demonstrated  by  an  actual  or  threatened  discharge,  release  or 
emission.   This  factor  may  not  be  as  readily  evident,  and  must  be  assessed  in  light 
of  all  the  facts  available  at  the  time  of  case  selection.  •"  '^ 

Factor  3.   Failure  to  report  an  actual  discharge,  release  or  emission  within 
the  context  of  Factors  1  or  2  will  serve  as  an  additional  factor  favoring  criminal 
investigation.    While  the  failure  to  report,  alone,  may  be  a  criminal  violation,  our 
investigative  resources  should  generally  be  targeted  toward  those  cases  in  which 
the  failure  to  report  is  coupled  with  actual  or  threatened  environmental  harm. 

Factor  4.   When  certain  illegal  conduct  appears  to  represent  a  trend  or 
common  attitude  .within  the  regulated  community,  criminal  investigation  may 
provide  a  significant  deterrent  effect  incommensurate  with  its  singular 
environmental  impact.   While  the  single  violation  being  considered  may  have  a 
relatively  insignificant  impact  on  human  health  or  the  environment,  such 
violations,  if  multiplied  by  the  numbers  in  a  cross-section  of  the  regulated 
community,  would  result  in  significant  environmental  harm. 

B.   Culpable  Conduct 

The  measure  of  culpable  conduct  is  not  necessarily  an  assessment  of 
criminal  intent,  particularly  since  criminal  intent  will  not  always  be  readily  evident 
at  the  time  of  case  selection.   Culpable  conduct,  however,  may  be  indicated  at  the 
time  of  case  selection  by  several  factors. 


irremediable,  OCE  will  always  cooperate  and  coordinate  with  EPA's  civil  enforcement  authoriiies  to  seek 
appropriate  injunctive  or  remedial  action. 
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Factor  1.         History  of  repeated  violations. 

While  a  history  of  repeated  violations  is  not  a  prerequisite  to  a  criminal 
investigation,   a  potential  target's  compliance  record   should  always  be  carefully 
examined.    When  repeated  enforcement  activities  or  actions,  whether  by  EPA,  or 
other  federal,  state  and  local  enforcement  authorities,  have  failed  to  bring  a 
violator  into  compliance,  criminal  investigation  may  be  warranted.   Clearly,  a 
history  of  repeated  violations  will  enhance  the  government's  capacity  to  prove 
that  a  violator  was  aware  of  environmental  regulatory  requirements,  had  actual 
notice  of  violations  and  then  acted  in  deliberate  disregard  of  those  requirements. 

Factor  2.         Deliberate  misconduct  resulting  in  violation. 

Although  the  environmental  statutes  do  not  require  proof  of  specific  intent, 
evidence,  either  direct  or  circumstantial,  that  a  violation  was  deliberate  will  be  a 
major  factor  indicating  that  criminal  investigation  is  warranted. 

Factor  3.         Concealment  of  misconduct  or  falsification  of  required 
records. 

In  the  arena  of  self-reporting,  EPA  must  be  able  to  rely  on  data  received 
from  the  regulated  community.   If  submitted  data  are  false,  EPA  is  prevented 
from  effectively  carrying  out  its  mandate.  Accordingly,  conduct  indicating  the 
falsification  of  data  will  always  serve  as  the  basis  for  serious  consideration  to 
proceed  with  a  criminal  investigation. 

Factor  4.         Tampering  with  monitoring  or  control  equipment 

The  overt  act  of  tampering  with  monitoring  or  control  equipment  leads  to 
the  certain  production  of  false  data  that  appears  to  be  otherwise  accurate.  The 
consequent  submission  of  false  data  threatens  the  basic  integrity  of  EPA's  data 
and,  in  turn,  the  scientific  validity  of  EPA's  regulatory  decisions.  Such  an  assault 
on  the  regulatory  infrastructure  calls  for  the  enforcement  leverage  of  criminal 
investigation. 

Factor  5.         Business  operation  of  pollution-related  activities  without  a 
permit,  b'cense,  manifest  or  other  required  documentation. 

Many  of  the  laws  and  regulations  within  EPA's  jurisdiction  focus  on 
inherently  dangerous  and  strictly  regulated  business  operations.    EPA's  criminal 
enforcement  resources  should  clearly  pursue  those  violators  who  choose  to  ignore 
environmental  regulatory  requirements  altogether  and  operate  completely  outside 
of  EPA's  regulatory  scheme. 
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V.  Additional  Considerations  when  Investigating  Corporations 

While  the  factors  under  measures  IV.  A  and  B,  above,  apply  equally  to 
both  individual  and  corporate  targets,  several  additional  considerations  should  be 
taken  into  account  when  the  potential  target  is  a  corporau'on. 

In  a  criminal  environmental  investigation,  OCE  should  always  invesu'gate 
individual  employees  and  their  corporate*  employers  who  may  be  culpable.  A 
corporation  is,  by  law,  responsible  for  the  criminal  act  of  its  officcn  and 
employees  who  act  within  the  scope  of  iheir  employment  and  in  funherance  of  the 
purposes  of  the  corporation.   Whether  the  corporate  officer  or  employee 
personally  commits  the  act,  or  directs,  aids,  or  counsels  other  employees  to  do  so 
is  inconsequential  to  the  issue  of  corporate  culpability. 

Corporate  culpability  may  also  be  indicated  when  a  company  performs  an 
environmental  compliance  or  management  audit,  and  then  knowingly  fails  to 
promptly  remedy  the  noncompliance  and  correct  any  hann  done.*'  On  the  other 
hand,  EPA  policy  strongly  encourages  self-monitoring,  self-disclosuie,  and  self' 
correction.®  When  self-auditing  has  been  conducted  (followed  up  by  prompt 
remediauon  of  the  noncompb'ance  and  any  resulting  harm)  and  fuD,  complete 
disclosure  has  occurred,  the  company's  constructive  activities  should >€  considered 
as  mitieatiaff  factors  in  FPA's  exercise  of  irrvestiwiive  discrrtinn     fhereforc,  a 
violauon  that  is  voluntarily  revealed  and  ruiiy  and  promptly  remedied  as  pan  of  a 
corporation's  systematic  and  comprehensive  self-evaluation  program  generally  will 
not  be  a  candidate  for  the  expenditure  of  scarce  criminal  investigative  resources. 

VI.  Other  Case  Selection  Considerations 

EPA  has  a  full  range  of  enforcement  tools  availabl:  -  admiiustrative,  civil- 
judicial,  and  criminal.  There  is  tmivenal  consensus  that  less  flagrant  violations 
with  lesser  environmental  consequences  should  be  addressed  through 
administrative  or  civil  monetary  penalties  and  remedial  orders,  while  the  most 
serious  environmental  violations  ought  to  be  investigated  criminally.  "The 
challenge  ir^  practice  is  to  correctly  disting:uish  the  laner  cases  from  the  former. 


whether  legally  incorporated  or  noL 


'in  cases  of  self-auditing  »nd/or  volunury  disclosure,  the  cxerdse  of  prosecutorii]  discretion  is 
addressed  in  the  Depanmew  of  Justice  policy  document  entitled  Taaors  in  Dcdsions  on  Criminil 
Prosecutions  for  Environmental  Violations  in  the  Context  of  Significant  Volunury  Compliance  or 
Disclosure  Etforu  by  the  Violator*  (July  1,  1991). 

'  See  EPA's  policy  on  environmental  audits,  published  at  51  Fed.  Ret.  25004  (July  9,  1986) 
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The  case-selection  factors  described  in  this  guidance  should  provide  the 
foundation  for  the  communication  process  that  necessarily  follows  in  the  Regional 
Case  Screening  Process.   This  guidance  envisions  application  of  the  case-selection 
factors  first,  to  be  followed  by  the  recurring  scrutiny  of  cases  during  the  Regional 
Case  Screening  process. 

The  fundamental  purpose  of  Regional  Case  Screening  is  to  consider 
criminal  enforcement  in  the  greater  context  of  aU  available  EPA  enforcement  and 
environmental  response  options,  to  do  so  early  (at  the  time  of  each  case  opening) 
before  extensive  resources  have  been  expended,  and  to  identify,  prioritize,  and 
target  the  most  egregious  cases.  Regional  Case  Screening  is  designed  to  be  an 
ongoing  process  in  which  enforcement  cases  are  periodically  reviewed  to  assess 
not  only  the  evidentiary  developments,  but  should  also  evaluate  the  clarity  of  the 
legal  and  regulatory  authorities  upon  which  a  given  case  is  being  developed.' 

In  order  to  achieve  the  objectives  of  case  screening,  all  cases  originating 
within  the  OCE  must  be  presented  fully  and  fairly  to  the  appropriate  Re"^onal  ' 
program  managers.  Thorough  analysis  of  a  case  using  the  case-selection  factors 
will  prepare  OCE  for  a  well-reasoned  presentation  in  the  Regional  Case  Screening 
process.   Faithful  adherence  to  the  OCE  case-selection  process  and  active 
participation  in  the  Regional  Case  Screening  Process  will  serve  to  eliminate 
potential  disparities  between  Agency  program  goals  and  priorities  and  OCE's 
undertaking  of  criminal  investigations. 

Full  and  effective  implementation  of  these  processes  will  achieve  two 
important  results:  it  will  ensure  that  OCE's  investigative  resources  are  being 
directed  properly  and  expended  efficiently,  and  it  will  foreclose  assertions  that 
EPA's  criminal  program  is  imposing  its  powerful  sanctions  indiscriminately. 

VII.   Conclusion 

The  manner  in  which  we  govern  ourselves  in  the  use  of  EPA's  most 
powerful  enforcement  tool  is  critical  to  the  effective  and  reliable  performance  of 
our  responsibilities,  and  will  shape  the  reputation  of  this  program  for  years  to 
come.   We  must  conduct  ourselves  in  keeping  with  these  principles  which  ensure 
the  prudent  and  proper  execution  of  the  powerful  law  enforcement  authorities 
entrusted  to  us. 


The  legal  structure  upon  which  a  criminal  case  is  built  -  e.g.,  statutory,  rcguUiory,  case  law, 
preamble  language  and  interpretative  letters  -  must  also  be  analj-zed  in  terms  of  Agency  enforcement 
practice  under  these  authorities.   Thorough  discussion  of  this  issue  is  beyond  the  scope  of  this  document, 
but  generally,  when  the  clarity  of  the  underlying  legal  authority  is  in  dispute,  the  more  appropriate  vehicle 
for  resolution  lies,  most  often,  in  a  civil  or  administrative  setting. 
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FACTORS  IN  DECISIONS  ON  CRIMINAL 

PROSECUTIONS  FOR  ENVIRONMENTAL  VIOLATIONS 

IN  THE  CONTEXT  OF  SIGNIFICANT  VOLUNTARY 

COMPLIANCE  OR  DISCLOSURE  EFFORTS  BY  THE  VIOLATOR 

I.    Introduction 

It  is  the  policy  of  the  Department  of  Justice  to  encourage 

self-auditing,  self-policing  and  voluntary  disclosure  of 

environmental  violations  by  the  regulated  community  by  indicating 

that  these  activities  are  viewed  as  mitigating  factors  in  the 

Department's  exercise  of  criminal  environmental  enforcement 

discretion.   This  document  is  intended  to  describe  the  factors 

that  the  Department  of  Justice  considers  in  deciding  whether  to 

bring  a  criminal  prosecution  for  a  violation  of  an  environmental 

statute,  so  that  such  prosecutions  do  not  create  a  disincentive 

to  or  undermine  the  goal  of  encouraging  critical  self -auditing, 

self-policing,  and  voluntary  disclosure.   It  is  designed  to  give 

federal  prosecutors  direction  concerning  the  exercise  of 

prosecutorial  discretion  in  environmental  criminal  cases  and  to 

ensure  that  such  discretion  is  exercised  consistently  nationwide. 

It  is  also  intended  to  give  the  regulated  community  a  sense  of 

how  the  federal  government  exercises  its  criminal  prosecutorial 

discretion  with  respect  to  such  factors  as  the  defendant's 

voluntary  disclosure  of  violations,  cooperation  with  the 
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government  in  investigating  the  violations,  use  of  environmental 
audits  and  other  procedures  to  ensure  compliance  with  all 
applicable  environmental  laws  and  regulations,  and  use  of 
measures  to  remedy  expeditiously  and  completely  any  violations 
and  the  harms  caused  thereby. 

This  guidance  and  the  examples  contained  herein  provide  a 
framework  for  the  determination  of  whether  a  particular  case 
presents  the  type  of  circumstances  in  which  lenience  would  be 
appropriate.  ^ 

II.   Factors  to  be  Considered 

Where  the  law  and  evidence  would  otherwise  be  sufficient  for 
prosecution,  the  attorney  for  the  Department  should  consider  the 
factors  contained  herein,  to  the  extent  they  are  applicable, 
along  with  any  other  relevant  factors,  in  determining  whether  and 
how  to  prosecute.   It  must  be  emphasized  that  these  are  examples 
of  the  types  of  factors  which  could  be  relevant.   They  do  not 
constitute  a  definitive  recipe  or  checklist  of  requirements. 
They  merely  illustrate  some  of  the  types  of  information  which  is 
relevant  to  our  exercise  of  prosecutorial  discretion. 

It  is  unlikely  that  any  one  factor  will  be  dispositive  in 
any  given  case.   All  relevant  factors  are  considered  and  given 
the  weight  deemed  appropriate  in  the  particular  case.   See 
Federal  Principles  of  Prosecution  (U.S.  Dept.  of  Justice,  1980), 
Comment  to  Part  A. 2;  Part  B.3. 
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A.  Voluntary  Disclosure 

The  attorney  for  the  Department  should  consider  whether  the 
person^  made  a  voluntary,  timely  and  complete  disclosure  of  the 
matter  under  investigation.   Consideration  should  be  given  to 
whether  the  person  came  forward  promptly  after  discovering  the 
noncompliance,  and  to  the  quantity  and  quality  of  information 
provided.   Particular  consideration  should  be  given  to  whether 
the  disclosure  substantially  aided  the  government's  investigatory 
process,  and  whether  it  occurred  before  a  law  enforcement  or 
regulatory  authority  (federal,  state  or  local  authority)  had 
already  obtained  knowledge  regarding  noncompliance.   A  disclosure 
is  not  considered  to  be  "voluntary"  if  that  disclosure  is  already 
specifically  required  by  law,  regulation,  or  permit.^ 

B.  Cooperation 

The  attorney  for  the  Department  should  consider  the  degree 
and  timeliness  of  cooperation  by  the  person.   Full  and  prompt 
cooperation  is  essential,  whether  in  the  context  of  a  voluntary 
disclosure  or  after  the  government  has  independently  learned  of  a 
violation.   Consideration  should  be  given  to  the  violator's 


i/  As  used  in  this  document,  the  terms  "person"  and  "violator" 
are  intended  to  refer  to  business  and  nonprofit  entities  as  well 
as  individuals. 

2y   For  example,  any  person  in  charge  of  a  vessel  or  of  an  on 
shore  facility  or  an  offshore  facility  is  required  to  notify  the 
appropriate  agency  of  the  United  States  Government  of  any 
discharge  of  oil  or  a  hazardous  substance  into  or  upon  inter  alia 
the  navigable  waters  of  the  United  States.   Section  311(b)(5)  of 
the  Clean  Water  Act,  33  U.S.C.  1321(b)(5),  as  amended  by  the  Oil 
Pollution  Act  of  1990,  Pub.  L.  101-380,  §  4301(a),  104  Stat.  485, 
533  (1990). 


willingness  to  make  all  relevant  information  (including  the 
complete  results  of  any  internal  or  external  investigation  and 
the  names  of  all  potential  witnesses)  available  to  government 
investigators  and  prosecutors.   Consideration  should  also  be 
given  to  the  extent  and  quality  of  the  violator's  assistance  to 
the  government's  investigation. 

C.    Preventive  Measures  and  Compliance  Programs 
The  attorney  for  the  Department  should  consider  the 
existence  and  scope  of  any  regularized,  intensive,  jind 
comprehensive  environmental  compliance  program;  such  a  program 
may  include  an  environmental  compliance  or  management  audit. 
Particular  consideration  should  be  given  to  whether  the 
compliance  or  audit  program  includes  sufficient  measures  to 
identify  and  prevent  future  noncompliance,  and  whether  the 
program  was  adopted  in  good  faith  in  a  timely  manner. 

Compliance  programs  may  vary  but  the  following  questions 
should  be  asked  in  evaluating  any  program:   Was  there  a  strong 
institutional  policy  to  comply  with  all  environmental 
requirements?   Had  safeguards  beyond  those  required  by  existing 
law  been  developed  and  implemented  to  prevent  noncompliance  from 
occurring?   Were  there  regular  procedures,  including  internal  or 
external  compliance  and  management  audits,  to  evaluate,  detect, 
prevent  and  remedy  circumstances  like  those  that  led  to  the 
noncompliance?  Were  there  procedures  and  safeguards  to  ensure 
the  integrity  of  any  audit  conducted?   Did  the  audit  evaluate  all 
sources  of  pollution  (i.e. .  all  media) ,  including  the  possibility 
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of  cross-media  transfers  of  pollutants?   Were  the  auditor's 
recommendations  implemented  in  a  timely  fashion?   Were  adequate 
resources  committed  to  the  auditing  program  and  to  implementing 
its  recommendations?  Was  environmental  compliance  a  standard  by 
which  employee  and  corporate  departmental  performance  was  judged? 
D.    Additional  Factors  Which  May  Relevant 

1.  Pervasiveness  of  Noncompliance 

Pervasive  noncompliance  may  indicate  systemic  or  repeated 
participation  in  or  condonation  of  criminal  behaviqjr.   It  may 
also  indicate  the  lack  of  a  meaningful  compliance  program.   In 
evaluating  this  factor,  the  attorney  for  the  Department  should 
consider,  among  other  things,  the  number  and  level  of  employees 
participating  in  the  unlawful  activities  and  the  obviousness, 
seriousness,  duration,  history,  and  frequency  of  noncompliance. 

2.  Internal  Disciplinary  Action 

Effective  internal  disciplinary  action  is  crucial  to  any 
compliance  program.   The  attorney  for  the  Department  should 
consider  whether  there  was  an  effective  system  of  discipline  for 
employees  who  violated  company  environmental  compliance  policies. 
Did  the  disciplinary  system  establish  an  awareness  in  other 
employees  that  unlawful  conduct  would  not  "be  condoned? 

3.  Subsequent  Compliance  Efforts 

The  attorney  for  the  Department  should  consider  the  extent 
of  any  efforts  to  remedy  any  ongoing  noncompliance.   The 
promptness  and  completeness  of  any  action  taken  to  remove  the 
source  of  the  noncompliance  and  to  lessen  the  environmental  harm 
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resulting  from  the  noncompliance  should  be  considered. 
Considerable  weight  should  be  given  to  prompt,  good-faith  efforts 
to  reach  environmental  compliance  agreements  with  federal  or 
state  authorities,  or  both.   Full  compliance  with  such  agreements 
should  be  a  factor  in  any  decision  whether  to  prosecute. 
III.  Application  of  These  Factors  to  Hypothetical  Examples^/ 

These  examples  are  intended  to  assist  federal  prosecutors  in 
their  exercise  of  discretion  in  evaluating  environmental  cases. 
The  situations  facing  prosecutors,  of  course,  present  a  .wide 
variety  of  fact  patterns.   Therefore,  in  a  given  case,  some  of 
the  criteria  may  be  satisfied  while  others  may  not.   Moreover, 
satisfaction  of  various  criteria  may  be  a  matter  of  degree. 
Consequently,  the  effect  of  a  given  mix  of  factors  also  is  a 
matter  of  degree.   In  the  ideal  situation,  if  a  company  fully 
meets  all  of  the  criteria,  the  result  may  be  a  decision  not  to 
prosecute  that  company  criminally.   Even  if  satisfaction  of  the 
criteria  is  not  complete,  still  the  company  may  benefit  in  terms 
of  degree  of  enforcement  response  by  the  government.   The 
following  hypothetical  examples  are  intended  to  illustrate  the 
operation  of  these  guidelines. 
Example  1: 

This  is  the  ideal  case  in  terms  of  criteria  satisfaction  and 
consequent  prosecution  leniency. 


^     While  this  policy  applies  to  both  individuals  and 
organizational  violators,  these  examples  focus  particularly  upon 
situations  involving  organizations. 
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1.  Company  A  regularly  conducts  a  comprehensive  audit  of 
its  compliance  with  environmental  requirements. 

2.  The  audit  uncovers  information  about  employees' 
disposing  of  hazardous  wastes  by  dumping  them  in  an 
unpermitted  location. 

3 .  An  internal  company  investigation  confirms  the  audit 
information.   (Depending  upon  the  nature  of  the  audit,  this 
follow-up  investigation  may  be  unnecessary.) 

4.  Prior  to  the  violations  the  company  had  a  sound 
compliance  program,  which  included  clear  policies,  employee 
training,  and  a  hotline  for  suspected  violations. 

5.  As  soon  as  the  company  confirms  the  violations,  it 
discloses  all  pertinent  information  to  the  appropriate 
government  agency;  it  undertakes  compliance  planning  with 
that  agency;  and  it  carries  out  satisfactory  remediation 
measures. 

6.  The  company  also  undertakes  to  correct  any  false 
information  previously  submitted  to  the  government  in 
relation  to  the  violations. 

7.  Internally  the  company  disciplines  the  employees 
actually  involved  in  the  violations,  including  any 
supervisor  who  was  lax  in  preventing  or  detecting  the 
activity.   Also,  the  company  reviews  its  compliance  program 
to  determine  how  the  violations  slipped  by  and  corrects  the 
weaknesses  found  by  that  review. 
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8.    The  company  discloses  to  the  government  the  names  of 
the  employees  actually  responsible  for  the  violations,  and 
it  cooperates  with  the  government  by  providing  documentation 
necessary  to  the  investigation  of  those  persons. 
Under  these  circumstances  Company  A  would  stand  a  good 
chance  of  being  favorably  considered  for  prosecutorial  leniency, 
to  the  extent  of  not  being  criminally  prosecuted  at  all.   The 
degree  of  any  leniency,  however,  may  turn  upon  other  relevant 
factors  not  specifically  dealt  with  in  these  guidelines. -i/ 
Example  2: 

At  the  opposite  end  of  the  scale  is  Company  Z,  which  meets 
few  of  the  criteria.   The  likelihood  of  prosecutorial  leniency, 
therefore,  is  remote.   Company  Z's  circumstances  may  include  any 
of  the  following: 

1.  Because  an  employee  has  threatened  to  report  a 
violation  to  federal  authorities,  the  company  is  afraid  that 
investigators  may  begin  looking  at  it.   An  audit  is 
undertaken,  but  it  focuses  only  upon  the  particular 
violation,  ignoring  the  possibility  that  the  violation  may 
be  indicative  of  widespread  activities  in  the  organization. 

2.  After  completing  the  audit.  Company  Z  reports  the 
violations  discovered  to  the  government. 


4/  For  example,  if  the  company  had  a  long  history  of 
noncompliance,  the  compliance  audit  was  done  only  under  pressure 
from  regulators,  and  a  timely  audit  would  have  ended  the 
violations  much  sooner,  those  circumstances  would  be  considered. 
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3.  The  company  had  a  compliance  program,  but  it  was 
effectively  no  more  than  a  collection  of  paper.   No  effort 
is  made  to  disseminate  its  content,  impress  upon  employees 
its  significance,  train  employees  in  its  application,  or 
oversee  its  implementation. 

4.  Even  after  "discovery"  of  the  violation  the  company 
makes  no  effort  to  strengthen  its  compliance  procedures. 

5.  The  company  makes  no  effort  to  come  to  terms  with 
regulators  regarding  its  violations.   It  resists  any 
remedial  work  and  refuses  to  pay  any  monetary  sanctions. 

6.  Because  of  the  non-compliance,  information  submitted  to 
regulators  over  the  years  has  been  materially  inaccurate, 
painting  a  substantially  false  picture  of  the  company's  true 
compliance  situation.   The  company  fails  to  take  any  steps 
to  correct  that  inaccuracy. 

7.  The  company  does  not  cooperate  with  prosecutors  in 
identifying  those  employees  (including  managers)  who 
actually  were  involved  in  the  violation,  and  it  resists 
disclosure  of  any  documents  relating  either  to  the 
violations  or  to  the  responsible  employees. 

In  these  circumstances  leniency  is  unlikely.   The  only 
positive  action  is  the  so-called  audit,  but  that  was  so  narrowly 
focused  as  to  be  of  questionable  value,  and  it  was  undertaken 
only  to  head  off  a  possible  criminal  investigation.   Otherwise, 
the  company  demonstrated  no  good  faith  either  in  terms  of 
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compliance  efforts  or  in  assisting  the  government  in  obtaining  a 
full  understanding  of  the  violation  and  discovering  its  sources. 

Nonetheless,  these  factors  do  not  assure  a  criminal 
prosecution  of  Company  Z.   As  with  Company  A,  above,  other 
circumstances  may  be  present  which  affect  the  balance  struck  by 
prosecutors.   For  example,  the  effect  of  the  violation  (because 
of  substance,  duration,  or  amount)  may  be  such  that  prosecutors 
would  not  consider  it  to  be  an  appropriate  criminal  case. 
Administrative  or  civil  proceedings  may  be  consideced  a  ^ore 
appropriate  response. 
Other  examples: 

Between  these  extremes  there  is  a  range  of  possibilities. 
The  presence,  absence,  or  degree  of  any  criterion  may  affect  the 
prosecution's  exercise  of  discretion.   Below  are  some  examples  of 
such  effects: 

1.    In  a  situation  otherwise  similar  to  that  of  Company  A, 
above,  Company  B  performs  an  audit  that  is  very  limited  in 
scope  and  probably  reflects  no  more  than  an  effort  to  avoid 
prosecution.   Despite  that  background.  Company  B  is 
cooperative  in  terms  of  both  bringing  itself  into  compliance 
and  providing  information  regarding  the  crime  and  its 
perpetrators.   The  result  could  be  any  of  a  number  of 
outcomes,  including  prosecution  of  a  lesser  charge  or  a 
decision  to  prosecute  the  individuals  rather  than  the 
company. 
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2.  Again  the  situation  is  similar  to  Company  A's,  but 
Company  C  refuses  to  reveal  any  information  regarding  the 
individual  violators.   The  likelihood  of  the  government's 
prosecuting  the  company  are  substantially  increased. 

3.  In  another  situation  similar  to  Company  A's,  Company  D 
chooses  to  "sit  on"  the  audit  and  take  corrective  action 
without  telling  the  government.   The  government  learns  of 
the  situation  months  or  years  after  the  fact. 

A  complicating  fact  here  is  that  environm%;ital 
regulatory  programs  are  self  policing:  they  include  a 
substantial  number  of  reporting  requirements.   If  reports 
which  in  fact  presented  false  information  are  allowed  to 
stand  uncorrected,  the  reliability  of  this  system  is 
undermined.   They  also  may  lead  to  adverse  and  unfair 
impacts  upon  other  members  of  the  regulated  community.   For 
example.  Company  D  failed  to  report  discharges  of  X 
contaminant  into  a  municipal  sewer  system,  discharges  that 
were  terminated  as  a  result  of  an  audit.   The  sewer 
authority,  though,  knowing  only  that  there  have  been 
excessive  loadings  of  X,  but  not  knowing  that  Company  D  was 
a  source,  tightens  limitations  upon  all  known  sources  of  X. 
Thus,  all  of  those  sources  incur  additional  treatment 
expenses,  but  Company  D  is  unaffected.   Had  Company  D 
revealed  its  audit  results,  the  other  companies  would  not 
have  suffered  unnecessary  expenses. 
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In  some  situations,  moreover,  failure  to  report  is  a 
crime.   See,  e.g. .  33  U.S.C.  §  1321(b)(5)  and  42  U.S.C.  § 
9603(b).   To  illustrate  the  effect  of  this  factor,  consider 
Company  E,  which  conducts  a  thorough  audit  and  finds  that 
hazardous  wastes  have  been  disposed  of  by  dumping  them  on 
the  ground.   The  company  cleans  up  the  area  and  tightens  up 
its  compliance  program,  but  does  not  reveal  the  situation  to 
regulators.   Assuming  that  a  reportable  quantity  of  a 
hazardous  substance  was  released,  the  company  >fas  upder  a 
legal  obligation  under  42  U.S.C.  §  9603(b)  to  report  that 
release  as  soon  as  it  had  knowledge  of  it,  thereby  allowing 
regulators  the  opportunity  to  assure  proper  clean  up. 
Company  E's  knowing  failure  to  report  the  release  upon 
learning  of  it  is  itself  a  felony. 

In  the  cases  of  both  Company  D  and  Company  E, 
consideration  would  be  given  by  prosecutors  for  remedial 
efforts;  hence  prosecution  of  fewer  or  lesser  charges  might 
result.   However,  because  Company  D's  silence  adversely 
affected  others  who  are  entitled  to  fair  regulatory 
treatment  and  because  Company  E  deprived  those  legally 
responsible  for  evaluating  cleanup  needs  of  the  ability  to 
carry  out  their  functions,  the  likelihood  of  their  totally 
escaping  criminal  prosecution  is  significantly  reduced. 
4.   Company  F's  situation  is  similar  to  that  of  Company  B. 
However,  with  regard  to  the  various  violations  shown  by  the 
audit,  it  concentrates  upon  correcting  only  the  easier,  less 
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expensive,  less  significant  among  them.  Its  lackadaisical 
approach  to  correction  does  not  make  it  a  strong  candidate 
for  leniency. 

5.  Company  G  is  similar  to  Company  D  in  that  it  performs  an 
audit  and  finds  violations,  but  does  not  bring  them  to  the 
government's  attention.   Those  violations  do  not  involve 
failures  to  comply  with  reporting  requirements.   The  company 
undertakes  a  program  of  gradually  correcting  its  violations. 
When  the  government  learns  of  the  situation.  Company  G  still 
has  not  remedied  its  most  significant  violations,  but  claims 
that  it  certainly  planned  to  get  to  them.   Company  G  could 
receive  some  consideration  for  its  efforts,  but  its  failure 
to  disclose  and  the  slowness  of  its  remedial  work  probably 
mean  that  it  cannot  expect  a  substantial  degree  of  leniency. 

6.  Comprehensive  audits  are  considered  positive  efforts 
toward  good  faith  compliance.   However,  such  audits  are  not 
indispensable  to  enforcement  leniency.   Company  H's 
situation  is  essentially  identical  to  that  of  Company  A, 
except  for  the  fact  that  it  does  not  undertake  a 
comprehensive  audit.   It  does  not  have  a  formal  audit 
program,  but,  as  a  part  of  its  efforts  to  ensure  compliance, 
does  realize  that  it  is  committing  an  environmental 
violation.   It  thereafter  takes  steps  otherwise  identical  to 
those  of  Company  A  in  terms  of  compliance  efforts  and 
cooperation.   Company  H  is  also  a  likely  candidate  for 
leniency,  including  possibly  no  criminal  prosecution. 
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In  sum,  mitigating  efforts  made  by  the  regulated  community 
will  be  recognized  and  evaluated.   The  greater  the  showing  of 
good  faith,  the  more  likely  it  will  be  met  with  leniency. 
Conversely,  the  less  good  faith  shown,  the  less  likely  that 
prosecutorial  discretion  will  tend  toward  leniency. 
IV.   Nature  of  this  Guidance 

This  guidance  explains  the  current  general  practice  of  the 
Department  in  making  criminal  prosecutive  and  other  decisions 
after  giving  consideration  to  the  criteria  describe^  above,  as 
well  as  any  other  criteria  that  are  relevant  to  the  exercise  of 
criminal  prosecutorial  discretion  in  a  particular  case.   This 
discussion  is  an  expression  of,  and  in  no  way  departs  from,  the 
long  tradition  of  exercising  prosecutorial  discretion.   The 
decision  to  prosecute  "generally  rests  entirely  in  [the 
prosecutor's]  discretion."   Bordenkircher  v.  Haves.  434  U.S.  357, 
364  (1978)  .■§/   This  discretion  is  especially  firmly  held  by  the 
criminal  prosecutor.-^  The  criteria  set  forth  above  are  intended 
only  as  internal  guidance  to  Department  of  Justice  attorneys. 
They  are  not  intended  to,  do  not,  and  may  not  be  relied  upon  to 
create  a  right  or  benefit,  substantive  or  procedural,  enforceable 


^   Although  some  statutes  have  occasionally  been  held  to  require 
civil  enforcement  actions,  see,  e.g.  .  Dunlop  v.  Bachowski.  421 
U.S.  560  (1975),  those  are  unusual  cases,  and  the  general  rule  is 
that  both  civil  and  criminal  enforcement  is  at  the  enforcement 
agency's  discretion  where  not  prescribed  by  law.   Heckler  v. 
Chaney.  470  U.S.  821,  830-35  (1985);  Cutler  v.  Haves.  818  F.2d 
879,  893  (D.C.  Cir.  1987)  (decisions  not  to  enforce  are  not 
reviewable  unless  the  statute  provides  an  "inflexible  mandate") . 

^      Newman  v.  United  States.  382  F.2d  479,  480  (D.C.  Cir.  1967). 
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-  15  - 

at  law  by  a  party  to  litigation  with  the  United  States,  nor  do 
they  in  any  way  limit  the  lawful  litigative  prerogatives, 
including  civil  enforcement  actions,  of  the  Department  of  Justice 
or  the  Environmental  Protection  Agency.   They  are  provided  to 
guide  the  effective  use  of  limited  enforcement  resources,  and  do 
not  derive  from,  find  their  basis  in,  nor  constitute  any  legal 
requirement,  whether  constitutional,  statutory,  or  otherwise,  to 
forego  or  modify  any  enforcement  action  or  the  use  of  any 
evidentiary  material.   See  Principles  of  Federal  PrDsecu^iion 
(U.S.  Dept.  of  Justice,  1980)  p.  4;  United  States  Attornevs' 
Manual  (U.S.  Dept.  of  Justice,  1986)  1-1.000. 
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Mr  Canady.  Thank  you  very  much.  That  concludes  this  hearing. 
Ms.   SCHIFFER.  Thank  you,   and  I  look  forward  to  continuing 
working  with  this  subcommittee. 

Mr.  Canady.  Thank  you.  The  subcommittee  is  adjourned 
[Whereupon,  at  11:34  a.m.,  the  subcommittee  adjourned.] 
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U.S.  Department  of  Justice 

Office  of  Legislative  Affairs 


Offict  ol  ihe  Assisiani  Aiiorney  General  Uiishinyion.  DC  205.^0 


May  5,  1995 


Honorable  Charles  T.  Canady 

Chairman,  Subcommittee  on  the  Constitution 

Committee  on  the  Judiciary 

United  States  House  of  Representatives 

Washington,  D.C.   20515-6216 

Dear  Chairman  Canady: 

This  is  in  response  to  your  letter  of  April  13,  1995, 
requesting  documents  and  information  relating  to  the  United 
States'  review  of  consent  decrees  under  section  505  of  the  Clean 
Water  Act.   Four  boxes  of  documents  responsive  to  this  request 
are  being  provided  to  the  Subcommittee. 

In  response  to  the  Subcommittee's  questions,  and  to  assist 
the  Subcommittee  in  its  review  of  the  documents  it  has  requested, 
the  Department  has  prepared  the  enclosed  table,  which  lists,  to 
the  best  of  our  knowledge,  all  consent  decrees  in  Clean  Water  Act 
citizen  suits  that  have  been  received  by  the  Division  on  or  after 
January  20,  1993,  and  consent  decrees  in  such  cases  that  were 
rece^lved  prior  to  January  20,  1993,  in  which  the  United  States 
filed  comments  on  or  after  January  20,  1993. 

Your  questions  and  our  responses  are  set  out  below. 

Question  1:    Any  and  all  reports,  summaries,  tabulations, 
descriptions,  memoranda  or  other  written  documentation  describing 
or  concerning  the  review  by  the  Environment  and  Natural  Resources 
Division  of  proposed  consent  decrees  in  so-called  "citizen's 
suits"  brought  pursuant  to  Section  505  of  the  Clean  Water  Act  (33 
U.S.C.  §1365)  from  January  20,  1993  to  the  present. 

Response:   We  have  identified  and  provided  copies  of 
documents  concerning  the  review  of  such  proposed  consent 
decrees  where  the  consent  decree  was  received  by  the 
Department  of  Justice  on  or  after  January  20,  1993.   We  have 
also  identified  and  provided  copies  of  such  documents  where 
the  consent  decree  was  received  by  the  Department  prior  to 
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January  20,  1993,  but  the  Department  filed  comments  on  the 
consent  decree  on  or  after  January  20,  1993. 

The  materials  that  are  being  provided  are  copies  of 
documents  from  files  that  are  centrally  maintained  as  well 
as  files  maintained  by  individual  attorneys.   We  are 
continuing  to  search  for  responsive  documents  and  may  have  a 
limited  number  of  additional  documents  which  we  will  provide 
within  the  next  few  days. 

We  understand  your  request  as  only  seeking  information 
with  respect  to  citizens  suits  in  which  the  United  States 
was  not  a  defendant.   We  have  not  provided  copies  of 
documents  that  are  privileged  as  attorney-client 
communications,  attorney  work  product,  or  deliberative 
process  materials,  as  your  letter  does  not  appear  to  request 
such  documents  and  they  are  not  normally  provided. 

Question  2.   If  not  contained  in  any  of  the  documents  listed 
above,  please  provide  the  following  information: 

(A)  The  number  of  proposed  consent  decrees  under  Section  505  of 
the  Clean  Water  Act  submitted  to  the  Environment  and  Natural 
Resources  Division  for  review  from  January  20,  1993  to  the 
present . 

Response ;   As  of  April  28,  1995,  the  Department  had 
received  78  consent  decrees  that  are  responsive  to  your 
request.' 

(B)  The  number  of  such  consent  decrees  to  which  the  Environment 
and  Natural  Resources  Division  filed  objections,  and  a  list 


'  The  Division  regularly  identifies  and  tracks  the 
information  responsive  to  the  request  in  subparagraph  (E) (1) 
(monetary  penalties  to  the  U.S.  Treasury).   A  printout  of  that 
information  is  included.   The  Division  does  not  regularly 
tabulate  the  other  categories  of  information  sought  by  Paragraph 
2. 

While  we  believe  that  providing  the  documents  discussed 
above  is  a  full  response  to  all  of  the  items  contained  in  your 
letter,  pursuant  to  a  telephone  conversation  last  Thursday 
between  Keri  Harrison  of  your  staff,  and  Jill  Gibson  and  Russell 
Smith  of  the  Department  of  Justice,  we  have  attempted  to  tabulate 
the  information  sought  by  Paragraph  2.   Our  calculations  are 
based  on  the  information  set  forth  in  the  consent  decrees.   As 
noted  below,  many  consent  decrees  do  not  provide  dollar  figures 
for  each  of  the  categories  of  information  that  you  have 
identified. 


22-420  96-11 
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of  such  cases  (including  court  docket  numbers)  from  January 
20,  1993  to  the  present. 

Response:   The  Department  filed  objections  to  the 
proposed  consent  decrees  in  6^  cases.   See  attached 
list.   This  number  includes' only  those  cases  in  which 
the  Department  filed  a  formal  objection;  it  does  not 
include  cases  where  the  Department  raised  concerns  with 
the  parties  and  the  parties  modified  the  consent  decree 
to  address  the  Department's  concerns,  or  cases  where 
the  Department  filed  comments  stating  that  it  had  no 
objections  provided  certain  changes  were  made  to  the 
decree. 

(C)  The  number  of  such  cases  in  which  the  Environment  and 
Natural  Resources  Division  filed  pleadings,  letters  or  other 
documents  (excluding  objections)  and  a  list  of  such  cases 
(including  docket  numbers)  from  January  20,  1993  to  the 
present. 

Response:   The  Department  filed  pleadings,  letters  or 
other  documents  (excluding  formal  objections)  in  67 
cases.   See  attached  list. 

(D)  The  number  of  cases  submitted  for  review  and  in  which  the 
Environment  and  Natural  Resources  Division  filed  no 
pleading,  letter  or  documentation  of  any  kind,  and  the  names 
of  all  such  cases  (including  court  docket  numbers)  from 
January  20,  1993  to  the  present. 

Response:   There  are  three  cases,  NRDC  v.  Townsends. 
Inc. .  No.  1-93CV27  (M.D.  NC) ,  New  Mexico  for  Clean  Air 
and  Water  v.  Espanola  Mercantile.  No.  92-1413  (DNM) , 
and  ASLP  ▼.  Salmon  Bay  Steel  Corp..  No.  94-0455  (WDWA) . 
where  the  statutory  time  period  for  the  Attorney 
General's  review  and  filing  of  comments  has  expired  and 
the  Department  has  not  made  a  submission.   As  of  April 
28,  1995,  there  were  two  cases  in  which  the  Department 
had  not  made  a  submission  where  the  time  period 
allotted  for  review  by  the  Attorney  General  had  not  yet 
elapsed:   Pudqet  Soundkeeper  Alliance  v.  Cadmon.  No. 
C95-0489  (W.D.  WA) ,  and  ASLF  v.  Villages  at  Prescott 
Valley.  No.  94-1282  PHX  ROS  (D.  Az.). 

(E)  The  total  amount  of  penalties  recovered  under  such  consent 
decrees  from  January  20,  1993  to  the  present,  broken  down  as 
follows: 

1.    Monetary  penalties  paid  to  the  U.S.  Treasury. 

.  Response;   The  total  amount  of  penalties  payable 
to  the  U.S.  Treasury  awarded  under  the  consent 
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decree  listed  on  the  attached  table  is  $774,350. 
This  does  not  include  stipulated  penalties  for 
violations  that  occur  after  entry  of  a  consent 
decree. 

The  total  amount  of  Clean  Water  Act  citizen  suit 
penalties  received  by  the  U.S.  since  January  20, 
1993  was  $3,233,807.98.   This  number  includes 
payments  made  pursuant  to  consent  decrees  entered 
both  before  and  after  January  20,  1993,  and 
stipulated  penalties. 

2.  Monetary  penalties  paid  to  the  State  or  some  other 
governmental  entity. 

Response;   $9,915,000.   This  amount  includes  only 
payments  to  state  penalty  funds,  and  does  not 
include  payments  to  states  which  were  designated 
for  use  in  environmental  restoration,  supplemental 
environmental  projects,  or  other  injunctive 
measures.   Note  that  the  responsive  citizen  suit 
consent  decrees  reference  an  additional  $2,397,000 
paid  by  defendants  to  the  state  in  parallel 
enforcement  actions.   See  answer  to  2(E)(3)  below. 

3.  The  dollar  value  of  non-monetary  relief  consisting  of 
Supplemental  Environmental  Projects,  "credit  projects" 
or  other  projects,  programs  or  activities  undertaken  by 
the  defendant  (excluding  injunctive  relief  directly 
prohibiting  the  violation  in  question.) 

Response;   Several  aspects  of  this  question 
require  clarification.   First,  question  2(E) 
refers  generally  to  the  "total  amount  of  penalties 
recovered  under  such  consent  decrees,"  and  this 
subpart  refers  to  moneys  paid  to  "non-monetary 
penalties,"  Supplemental  Environmental  Projects, 
and  various  other  categories  of  payments.   Except 
for  penalties  paid  to  the  U.S.  Treasury,  we  have 
read  question  2(E)  to  refer  to  "payments"  rather 
than  "penalties,"  since,  for  purposes  of  the  Clean 
Water  Act,  such  payments  to  persons  other  than  the 
U.S.  Treasury  are  not  considered  "penalties,"  but 
are  more  properly  regarded  eis  forms  of  injunctive 
relief.'  For  the  same  reason,  we  have  read  this 


'  The  term  "penalties"  is  a  term  of  art  which  for  purposes 
of  the  Clean  Water  Act  refers  to  monies  paid  to  the  U.S. 
Treasury.   See  Gwaltney  v.  Chesapeake  Bay  Foundation.  484  U.S.  49 
(1987) . 
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question  to  refer  to  "non-monetary  relief"  rather 
than  "non-monetary  penalties. "  (emphasis  added). 

In  addition,  question  2(E)(3)  refers  to  "the 
dollar  value  of  non-monetary  [relief]."  (emphasis 
added) .   To  the  extent  that  the  consent  decrees 
include  information  on  this  issue,  it  is  usually 
in  the  form  of  (1)  the  amount  the  defendant  is  to 
pay  for  such  relief,  (2)  a  description  of 
pollution  control  equipment  or  other  measures  the 
defendant  is  to  undertake,  or  (3)  a  description  of 
performance  standards  the  defendant  is  to  meet. 
Where  the  amount  to  be  paid  is  specified  in  the 
consent  decree,  we  take  that  amount  to  be  the 
value. 

Similarly,  this  question's  reference  to 
"activities  undertaken  by  the  defendants 
(excluding  injunctive  relief  directly  prohibiting 
the  violation  in  guestion)"  requires 
clarification.   Many  consent  decrees  require  the 
defendant  to  come  into  compliance  with  applicable 
standards,  but  few  if  any  expressly  state  the 
costs  that  defendant  will  incur  to  achieve 
compliance.   In  addition,  some  consent  decrees 
require  the  defendant  to  exceed  applicable 
standards,  by,  for  example,  installing  better 
pollution  control  equipment  than  would  otherwise 
be  required.   But  such  decrees  rarely  if  ever 
distinguish  the  marginal  costs  of  super-compliance 
from  basic  compliance  costs.   As  a  result,  we  are 
not  able  to  exclude  basic  compliance  costs  from 
our  calculation  of  the  total  amounts  paid  for 
injunctive  relief. 

Accordingly,  column  8  of  the  attached  table 
includes,  to  the  extent  specified  in  the  consent 
decree,  the  amount  required  to  be  paid  by  the 
defendant  for  any  injunctive  relief,  including 
compliance  costs,  super-compliance  costs,  and 
other  supplemental  environmental  projects.   The 
total  for  column  8  is  $61,977,690.  Column  9  sets 
out  the  amount  of  such  costs  for  actions 
undertaken  by  defendants  ($2,901,635),  and  column 
10  sets  out  the  amount__p.aid-J3y— defendants  to  third 
parties  --  including^state  and  local  government 

" entities~--^~lFor~5Xlpplementai  environmental 
prb3ects~T$30,278,180) .      The   totals   given    in  each 

'of  these  categories  are  the  total  of  known 
payments.   As  indicated  on  the  attached  table, 
many  consent  decrees  include  injunctive  relief  but 
do  not  state  the  cost  of  such  relief. 
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Total  amounts  paid  to  non-governmental  entities 
pursuant  to  these  consent  decrees. 

Response;   See  column  10  and  answer  to  2(E)(3) 
above.   The  amounts  listed  in  column  10  are 
exclusive  of  attorneys  fees  and  costs.   Coluan  10 
includes  monies  paid  to  state  and  local  government 
entities  for  supplemental  environmental  projects. 

Total  dollar  value  of  non-monetary  projects,  services, 
programs  or  other  things  of  value  given  to  non- 
governmental entities. 

Response:   We  are  unaware  of  any  such  items  other 
than  the  various  types  of  injunctive  relief 
described  above  and  reflected  in  column  10. 


(F)   Aggregate  amount  paid  in  attorneys  fees  to  plaintiff 

organizations  or  individuals  under  all  such  consent  decrees, 
further  broken  down  as  follows: 

1.  Total  attorneys  fees  and  costs  paid  under  all  such 
consent  decrees  to  each  plaintiff  (aggregating  these 
amounts  where  one  plaintiff  has  brought  more  than  one 
case) . 

2.  Total  costs  and  expenses  paid  under  all  such  consent 
decrees  to  each  plaintiff  (aggregating  these  amounts 
where  one  plaintiff  has  brought  more  than  one  case) . 

Response:   The  aggregate  amount  of  attorneys  fees 
and  costs  is  $8,584,316.09.   Fees  and  costs  are 
not  separately  itemized  in  most  consent  decrees, 
so  we  are  unable  to  report  them  separately  in  most 
cases.   Similarly,  in  several  cases  there  were 
multiple  plaintiffs.   In  those  cases,  the  consent 
decrees  do  not  allocate  the  receipt  of  fees  and 
costs  among  the  plaintiffs.   Therefore,  we  are 
unable  to  aggregate  these  amounts  by  plaintiff. 
To  the  extent  known,  the  amount  of  fees  and  costs 
for  individual  cases  are  listed  in  column  11. 


we  hope  that  you  find  this  information  responsive  to  your 
request.   p!ease  let  me  know  if  I  can  be  of  further  assistance. 

Sincerely, 


kent  Markus 
^Acting  Assistant  Attorney  General 
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OfTioe  of  the  Deputy  Attorney  General 


TW  Depulx  AUDfiicr  Ccncnl  WaM^gum.  DC    20}  JO 

March  16.  1995 


The  Honorable  Henry  J.  Hyde 
Chairman,  Cominittee  on  the  Judiciary 
U.S.  House  of  Representatives 
Washington,  D.C.   20515 

Dear  Mr.  Chairman: 

In  October,  1993,  my  predecessor  as  Deputy  Attorney  General 
sent  your  predecessor  as  Chairman  of  the  Judiciary  Committee  a 
letter  setting  forth  the  Department  of  Justice's  policy  and 
practice  on  communications  between  the  Congress  and  the 
Department  concerning  pending  Department  investigations  or  civil 
or  criminal  cases,  as  well  as  applications  for  preclearance  under 
the  Voting  Rights  Act.   I  believe  it  is  in  the  interest  of  both 
the  Congress  and  the  Department  to  restate  that  policy  for  the 
new  Congress. 

Initially,  of  course,  there  is  a  clear  distinction  between 
Congressional-Departmental  contacts  on  case-specific  pending 
matters,  and  contacts  on  general  policy  issues  related  to  law 
enforcement  and  the  administration  of  justice.   On  policy  issues, 
the  Department  welcomes  and  encourages  a  spirited  dialogue  with 
the  Legislative  Branch,  and  we  value  a  dialogue  with  individual 
Members  in  shaping  such  policy.   The  same  is  true  with  respect  to 
nominations,  legislation,  appropriations  and  other  matters  not 
relating  to  litigation  or  investigations. 

We  also  recognize  that  policy  issues  may  occasionally  arise 
in  the  context  of  individual  matters  pending  before  the 
Department.   We  believe  that  discussion  of  those  issues,  without 
reference  to  the  individual  matter  at  hand,  can  be  both 
appropriate  and  beneficial  to  the  policy  formulation  process. 
And  there  also  may  be  occasions  when  Justice  Department  lawyers 
will  need  to  be  in  contact  with  the  Congress  concerning  specific 
investigations  or  cases,  where,  for  example,  we  are  defending  the 
constitutionality  of  legislation,  or  where  individual  Members  are 
fact  witnesses. 

With  respect  to  Congressional  contacts  on  pending  matters  on 
behalf  of  or  regarding  constituents  or  other  identified  parties, 
however,  our  policy  has  historically  represented  different 
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concerns.   As  with  the  Department's  policy  concerning  White  House 
contacts  on  pending  matters,  our  goal  is  to  insure  that  the 
administration  of  justice  is  frfe-e  of  political  considerations  and 
that  it  is  correctly  perceived  to  be  totally  apolitical.   We  want 
to  avoid  any  possible  misimpression  that  persons  with  qnique 
access  to  the  Department,  such  as  Senators  or  Representatives, 
whether  acting  for  themselves  or  for  constituents,  receive  more 
favorable  treatment  or  attention  than  persons  without  such 
access.   That  is  an  important  reason  behind  our  desire  to 
insulate  the  Department,  and  particularly  its  line  and 
supervising  attorneys,  from  any  situation  that  could  be  construed 
as  an  effort  (however  inadvertent  or  well-intended)  to  influence 
our  case-specific  actions. 

To  this  end,  we  would  discourage  contacts  concerning  pending 
investigations  or  civil  or  criminal  cases.   And  we  would  request 
that,  where  Members  of  Congress  or  their  staff  deem  it  essential 
to  make  inquiries  concerning  pending  matters,  such  inquiries  be 
directed  only  to  the  Attorney  General,  the  Deputy  Attorney 
General,  the  Associate  Attorney  General,  or  the  Assistant 
Attorney  General  for  Legislative  Affairs.   To  the  extent 
possible,  we  also  would  request  that  these  inquiries  be  in 
writing,  and  that  they  state  the  extenuating  circumstances  that 
appear  to  warrant  the  inquiry. 

We  will,  of  course,  respond  promptly  to  such  inquiries.   In 
the  vast  majority  of  cases,  however,  such  an  inquiry  would  result 
in  the  Department  simply  following  its  long-standing  policy  of 
not  discussing  the  facts  of  a  pending  matter  or  investigation 
with  persons  outside  the  Department,  except,  of  course,  with 
persons  representing  parties  to  such  a  matter  or  inquiry. 
Indeed,  for  the  most  part  we  will  not  be  able  to  confirm  or  deny 
that  any  particular  individual  or  entity  is  under  investigation 
or  what  steps  we  intend  to  pursue  in  a  pending  matter.   As  you 
know,  the  reasons  for  this  policy  are  to  protect  the  privacy  and 
reputations  of  presumptively  innocent  individuals  and  to  promote 
the  efficacy  and  success  of  our  investigations  and  litigation. 

The  Department  had  made  exceptions  to  this  general  policy  by 
publicly  acknowledging  particular  civil  rights  or  anti-trust 
investigations.   These  exceptions  were  broadened  slightly  on 
January  14,  1993,  by  then  Attorney  General  Barr's  revision  of  a 
portion  of  the  United  States  Attorney's  Manual.   The  general  rule 
remains  that  Department  personnel  shall  not  respond  to  questions 
about  the  existence  of  an  ongoing  investigation  or  comment  on  its 
progress,  including  such  things  as  the  issuance  or  serving  of  a 
subpoena,  prior  to  the  public  filing  of  the  document.   However, 
the  Manual  now  provides  that  in  the  "unusual  circumstances"  of 
"matters  that  have  already  received  substantial  publicity,  or 
about  which  the  community  needs  to  be  reassured  that  the 
appropriate  law  enforcement  agency  is  investigating  the  incident, 
or  where  release  of  information  is  necessary  to  protect  the 


public  interest,  safety,  or  welfare,  comments  about  or 
confirmation  of  an  ongoing  investigation  may  need  to  be  made." 

In  our  view,  the  Department's  policy  is  appropriate  for  a 
system  in  which  investigations  are  often  exceedingly  complex,  and 
where  even  the  acknowledgement  of  an  investigation,  and 
particularly  the  identification  of  individual  targets,  can  have 
dramatic  adverse  consequences  for  both  the  targets  and  third 
parties. 

In  light  of  these  considerations,  we  would  hope  that  in  most 
cases  Members  of  Congress  would  forbear  from  making  case-specific 
inquiries.   While  no  doubt  well-intentioned,  such  inquiries  have 
the  potential  for  being  misconstrued  by  the  press  and  the  public. 
Of  course,  even  in  the  case  of  pending  matters,  the  Department, 
through  the  Office  of  Legislative  Affairs,  will  assist  Members  in 
obtaining  access  to  public  record  information  such  as  the 
procedural  status  of  pending  litigation. 

We  look  forward  to  working  with  you  and  the  Congress  in 
providing  information  needed  by  Members,  their  constituents,  and 
the  legislative  process,  while  faithfully  carrying  out  the 
Department's  responsibility  for  the  evenhanded,  impartial 
administration  of  justice. 

Sincerely, 


) 


Ja^e   S.  Corel ick 


CRS 


Congressional  Research  Service  •  The  Library  ot  Congress  •  Washington,  DC.  20540-7000 

May  9,  1995 


Hon.  Charles  T.  Canady,  Chairman 
House  Subcomm.  on  the  Constitution 
Committee  on  the  Judiciary 

American  Law  Division 

Committee  Authority  to  Engage  in  Oversight  of  Open  Law 
Enforcement  Matters  at  the  Department  of  Justice 


You  have  advised  that  your  Subcommittee  has  scheduled  an  oversight 
hearing  for  May  10,  1995,  at  which  it  will  seek  to  cover  all  aspecU  of 
enforcement  activities  being  engaged  in  by  the  Environmental  and  Natural 
Resources  Division  of  the  Department  of  Justice  (DOJ)  and  have  invited  the 
Assistant  Attorney  General  for  the  Division  to  testify.  The  Subcommittee  has 
unquestioned  jurisdictional  authority  over  the  agency  and  the  subject  matter  of 
the  hearing.  However,  you  have  been  orally  informed  by  Department  officials 
that  it  is  the  "policy"  of  DOJ  to  refuse  to  respond  to  inquiries  regarding  pending 
cases  during  congressional  hearings  and  that  the  Assistant  Attorney  General 
intends  to  invoke  that  policy  at  the  hearing.  You  also  have  been  supplied  with 
a  October  6, 1993  letter  from  then  Deputy  Attorney  General  Phillip  B.  Heymann 
to  Senator  Joseph  R.  Biden,  Jr.,  that  purportedly  explains  this  policy  (Heymann 
letter).  You  have  requested  that  we  evaluate  the  legal  substantiality  of  DOJ's 
position. 

First,  Congress  in  practice,  and  the  Supreme  Court  in  unequivocal 
precedent,  have  long  established  the  broad  legislative  power  of  oversight  in 
general,  and  the  propriety  of  oversight  of  the  Justice  Department  in  particular. 
Indeed,  the  precedent  regarding  oversight  of  DOJ,  including  the  actions  of 
Attorneys  General  and  their  close  subordinates,  involve  many  of  the  most 
historic  congressional  investigations,  such  as  Teapot  Dome,  Watergate,  the  Anne 
Burford/EPA  investigation  of  the  1980's,  Iran-Contra,  Rocky  Flats,  and  the 
recently  concluded  investigation  of  the  Department  Environmental  Crimes 
Program.  See  generally,  Morton  Rosenberg,  Investigative  Oversight:  An 
Introduction  to  the  Law,  Practice  and  Procedure  of  Congressional  Inquiry,  CRS 
Report  No.  95-464A,  April  7,  1995  (CRS  Report);  Staff  Report,  "Damaging 
Disarray:  Organizational  Breakdown  and  Reform  in  the  Justice  Department's 
Environmental  Crimes  Program",  House  Subcomm.  on  Oversight  and 
Investigations,  Comm.  on  Energy  and  Commerce,  103d  Cong.,  2d  Sess.  1994 
(Comm.  Print  No.  103-T)  (Damaging  Disarray).  A  review  of  these  investigative 
precedents,  and  the  case  law  they  have  generated,  demonstrates  that  when 
Congress    is    investigating   allegation    of   administrative    waste,    abuse    or 
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maladministration,  the  Department  of  Justice  has  been  obliged  to  submit  to 
searching  and  intensive  congressional  scrutiny. 

For  example,  the  Supreme  Court  held  in  McGrain  v.  Dougherty,  273  U.S. 
135,  151  (1927),  one  of  several  seminal  cases  spawned  by  the  Teapot  Dome 
inquiry,  that  Congress  has  full  authority  to  study  'charges  of  misfeasance  and 
nonfeasance  in  the  Department  of  Justice."  The  Court  noted  with  approval  that 
the  "subject  to  be  investigated*  by  the  Congressional  committee  "was  the 
administration  of  the  Department  of  Justice."  Id.  at  177.  It  sustained  the 
contempt  arrest  of  the  Attorney  General's  brother  for  withholding  information 
from  Congress  in  that  matter,  since  Congress  "would  be  materially  aided  by  the 
information  which  the  investigation  was  calculated  to  elicit."  Id.  The  Court 
flatly  rejected  the  claim  that  oversight  could  be  barred  regarding  "whether  the 
Attorney  General  and  his  assistants  were  performing  or  neglecting  their  duties 
in  respect  of  the  institution  and  prosecution  of  proceedings  to  punish  crimes  and 
enforce  appropriate  remedies  against  the  wrongdoers."  Id.  at  170,  177-78. 

In  another  Teapot  Dome  case  that  reached  the  Supreme  Court,  Sinclair  v. 
United  States,  279  U.S.  263  (1929),  a  different  witness  at  the  congressional 
hearings  refused  to  provide  answers,  and  was  prosecuted  for  contempt  of 
Congress.  The  witness  had  noted  that  a  lawsuit  had  been  commenced  between 
the  government  and  the  Mammoth  Oil  Company,  and  declared,  "I  shall  reserve 
any  evidence  I  may  be  able  to  give  for  those  courts.. .and  shall  respectfully 
decline  to  answer  any  questions  propounded  by  your  committee."  Id.,  at  290. 
The  Supreme  Court  upheld  the  witness's  conviction  for  contempt  of  Congress. 
The  Court  considered  and  rejected  in  unequivocal  terms  the  witness's  contention 
that  the  pendency  of  lawsuits  gave  an  excuse  for  withholding  information. 
Neither  the  laws  directing  that  such  lawsuits  be  instituted,  nor  the  lawsuits 
themselves,  "operated  to  divest  the  Senate,  or  the  committee,  of  power  further 
to  investigate  the  actual  administration  of  the  land  laws."  Id.  at  295. 

The  Court  further  explained:  "It  may  be  conceded  that  Congress  is  without 
authority  to  compel  disclosures  for  the  purpose  of  aiding  the  prosecution  of 
pending  suits;  but  the  authority  of  that  body,  directly  or  through  its  committees, 
to  require  pertinent  disclosures  in  aid  of  its  own  constitutional  power  is  not 
abridged  because  the  information  sought  to  be  elicited  may  also  be  of  use  in 
such  suits."  Id.  In  other  words,  those  persons  having  evidence  in  their 
possession,  including  officers  and  employees  of  executive  agencies,  cannot 
lawfully  assert  that  because  lawsuits  are  pending  involving  the  government,  "the 
authority  of  [the  Congress],  directly  or  through  its  committees,  to  require 
pertinent  disclosures"  is  somehow  "abridged."  Id.  See  also  CRS  Report,  supra, 
at  23-29. 

Second,  a  close  examination  of  the  1993  Heymann  letter  does  not  contradict 
this  authority.  In  fact  it  does  not  directly  address  congressional  investigations 
at  all,  but  rather  deals  with  individual  Member  or  staff  inquiries  with  respect 
to  on-going  Department  enforcement  proceedings,  a  wholly  separate  question 
upon  which  the  Department  may  express  a  policy  preference.  In  the  face  of 
legitimate  requests  for  information  and  testimony  from  a  committee  with 
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authority,  however,  such  agency  preferences  must  give  way.  See  Eastland  v. 
United  States  Servicemen's  Fund,  421  U.S.C.  491,  501  n.  14  (1975)  (quoting 
Barenblatt  v.  United  States,  360  U.S.  109,  111  (1959).).  The  D.C.  Circuit  in 
Murphy  v.  Department  of  the  Army,  612  F.  2d  1151  (D.C.  Cir.  1979),  succintly 
explained  the  rationale  for  congressional  access  in  a  case  involving  an  attempt 
to  use  the  deliberative  process  exemption  of  the  Freedom  of  Information  Act  to 
thwart  disclosure: 

[T]he  obvious  purpose  of  the  Congress  to  carve  out  for  itself 
[in  the  FOIA]  a  special  right  of  access  to  privileged 
information  not  shared  by  others. ..Clongress,  whether  as  a 
body,  through  committees,  or  otherwise,  must  have  the 
widest  possible  access  to  executive  branch  information,  if  it 
is  to  perform  its  manifold  responsibilities  effectively.  If  one 
consequence  of  the  facilitation  of  such  access  is  that  some 
information  will  be  disclosed  to  congressional  authorities  but 
not  to  private  persons,  that  is  but  an  incidental  consequence 
of  the  need  for  information  and  effective  lawmakers.  613 
F.2d  at  1155-56,  1158. 

More  recently,  former  Independent  Counsel  Lawrence  E.  Walsh  observed 
with  respect  to  Congress'  prerogative  to  be  informed  even  as  to  open  criminal 
cases  that  "[t]he  legislative  branch  has  the  power  to  decide  whether  it  is  more 
important  perhaps  even  to  destroy  a  prosecution  than  to  hold  back  testimony 
they  need.  They  make  that  decision.  It  is  not  a  judicial  decision  or  a  legal 
decision  but  a  political  decision  of  the  highest  importance."  Lawrence  E.  Walsh, 
"The  Independent  Counsel  and  the  Separation  of  Powers,"  25  Hous.  L.  Rev.  1, 
9  (1988).  In  fact,  in  addition  to  the  Iran-Contra  matter  discussed  by  Walsh, 
which  involved  parallel  prosecutorial  and  legislative  investigations,  numerous 
other  congressional  inquiries  have  involved  open  DOJ  cases  and  have  required 
the  disclosure  of  prosecutorial  memoranda,  FBI  investigative  reports,  summaries 
of  FBI  interviews,  memoranda  and  correspondence  prepared  during  the 
pendency  of  cases,  confidential  instruction  outlining  the  procedures  or  guidelines 
to  be  followed  for  undercover  operations  and  the  surveillance  and  arrest  of 
suspects,  and  documents  presented  to  grand  juries  (not  subject  to  Rule  6(e)), 
among  other  "sensitive"  materials.  They  have  also  required  not  only  the 
testimony  of  high  agency  officials,  such  as  the  Attorney  General  and  assistant 
attorneys  general,  but  also  that  of  subordinate  DOJ  employees,  such  as  line 
attorneys  and  FBI  agents  which  have  elicited  detailed  testimony  of  about  specific 
instances  of  the  Departments'  failure  to  prosecute  tdleged  meritorious  cases.  See 
Damaging  Disarray,  supra,  at  321-350  (detailing  11  instances  of  congressional 
investigations  of  DOJ). 

In  sum,  then,  in  the  absence  of  a  countervailing  constitutional  privilege  or 
a  self-imposed  statutory  restriction  upon  its  authority,  neither  of  which  appears 
to  be  presently  in  issue,  the  Congress,  and  its  committees,  have  plenary  power 
to  compel  information  needed  to  discharge  its  legislative  function  from  executive 
agencies,  private  persons  and  organizations,  and,  within  certain  constraints,  the 
information  so  obtained  may  be  made  public.  The  fact  that  the  agency  involved 
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is  the  Department  of  Justice  and  the  subject  of  inquiry  is  the  Department's 
exercise  of  its  prosecutorial  authority  does  not  diminish  the  congressional  power. 
Moreover,  the  fact  that  an  agency,  such  as  the  Justice  Department,  has 
determined  for  its  own  internal  purposes  that  a  particular  item  should  not  be 
disclosed,  or  that  the  information  sought  should  come  from  one  agency  source 
rather  than  another,  does  not  prevent  either  House  of  Congress,  or  its 
committees  or  subcommittees,  from  obtaining  and  publishing  information  it 
considers  essential  for  the  proper  performance  of  its  constitutional  functions. 
We  are  aware  of  no  court  precedent  that  imposes  a  threshold  burden  on 
committees  to  demonstrate  a  "substantial  reason  to  believe  wrongdoing  occurred" 
before  they  may  seek  disclosure  with  respect  to  the  conduct  of  specific  open  and 
closed  criminal  and  civil  cases.  Indeed,  as  has  been  indicated,  the  case  law  is 
quite  to  the  contrary.  An  inquiring  committee  need  only  show  that  the 
information  sought  is  within  the  broad  subject  matter  of  its  authorized 
jurisdiction,  is  in  aid  of  a  legitimate  legislative  function,  and  is  pertinent  to  the 
are  of  concern. 
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